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EDITORIAL 
Welcome to the SEPTEMBER 2020 issue of ANZSIL Perspective. 

We are delighted that the new ANZSIL Perspective is maintaining 

increased contributions since becoming openly available online 

just a few months ago. The enthusiasm for interaction with the 

wider international community, bringing the perspective from 

this side of the globe is something we are keen to harness. We 

are very pleased to have four excellent contributions this month, 

including our first book review and look forward to monthly or fast turnaround 

contributions as we move towards our revised conference arrangements. 

As ANZSIL Perspective continues to grow, I continue to believe that it is capable of 

enhancing regional representation in international law practice and academia. This month 

I am delighted that, once again, we have articles from a diverse range of authors giving 

voice to a diverse range of international law issues, including serious issues which affect 

the profession.  

As you know, in my role as editor I am keen to encourage contributions from across our 

membership and the wider international legal community, especially those with emerging 

careers. I am also pleased that our contributions over the last few months have included 

discussion and responses to earlier publications so that ANZSIL Perspective is also 

contributing to continued debate and education. I look forward to the submissions for 

October 2020.  

Felicity Gerry QC (Editor) 

The deadline for the next ANZSIL Perspective is 9 October 2020. The current call for 

Perspectives and submission details and guidelines are on the ANZSIL Perspective 

webpage.  

The views expressed in contributions to ANZSIL Perspective are those of the authors. 

Those views are not necessarily shared by ANZSIL or the Editors of Perspective. 

http://www.anzsil.org.au/ANZSIL-Perspective
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PERSPECTIVES 

Sexual Harassment: Human Rights Obligations 

By Melanie O’Brien 

Sexual harassment in the legal profession has been much discussed in Australia this year, 

after the announcement from the High Court that an investigation had found former 

High Court Justice Dyson Heydon had sexually harassed six women who worked at the 

High Court. Other allegations followed. There have been studies in Australia on the 

prevalence of sexual harassment in the workplace, and in the legal profession more 

specifically. The International Bar Association also looked at the pervasiveness of sexual 

harassment globally, finding that 1 in 3 female respondents had experienced sexual 

harassment in the workplace. It is also commonplace in academia, pushing many women 

out of the profession, and leading to self-doubt, powerlessness, anxiety, and self-

loathing for those who remain. While men experience sexual harassment, it is 

predominantly women who are victims of sexual harassment. 

Sexual harassment is a global problem, and yet is incredibly under-legislated, including 

in Australia. A discussion of the extensive response required is outside the scope of this 

comment, but we need to consider what international obligations apply to sexual 

harassment. Human rights treaties start from the point that everyone has the right to 

enjoy rights without discrimination, including on the basis of sex (gender). For women, 

sexual harassment becomes an issue of discrimination, in which they cannot enjoy their 

right to employment because they are women and are subject disproportionately to 

https://www.abc.net.au/news/2020-06-22/former-high-court-judge-sexually-harrassed-several-associates/12381236
https://www.smh.com.au/politics/federal/the-judge-s-hands-became-very-busy-under-the-table-lawyer-says-heydon-groped-her-20200622-p554zg.html
https://humanrights.gov.au/our-work/sex-discrimination/publications/respectwork-sexual-harassment-national-inquiry-report-2020
https://www.lawcouncil.asn.au/policy-agenda/advancing-the-profession/equal-opportunities-in-the-law/national-report-on-attrition-and-re-engagement
https://www.ibanet.org/bullying-and-sexual-harassment.aspx
http://nap.edu/24994
https://theconversation.com/sexual-abuse-harassment-and-discrimination-rife-among-australian-academics-97856
https://theconversation.com/sexual-abuse-harassment-and-discrimination-rife-among-australian-academics-97856
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sexual harassment. Sexual harassment forms part of an entrenched and systemic 

discrimination against women to exclude them from many spaces in society; in this case, 

the workplace. Sexual harassment is thus a violation of this right, as found, inter alia, in 

Article 2 of the International Covenant on Civil and Political Rights (ICCPR) and Article 2 

of the International Covenant on Economic, Social and Cultural Rights (ICESCR). 

Discrimination on the basis of sex in employment and occupation is also prohibited under 

International Labour Organization (ILO) Convention 111 and its Declaration on 

Fundamental Principles and Rights at Work. 

Sexual harassment is also a violation of the right to work (Article 6, ICESCR), under which 

a person has a right to gain their living by work which they freely accept or choose. Sexual 

harassment causes attrition from the workplace for victims, whose career may be 

significantly impacted, resulting in an inability to progress their career or even gain a 

living by their chosen work. Women often change profession completely, and certainly 

in the case of the legal profession and academia, harassment drives women away from 

those professions.  

Article 7 of the ICESCR provides that everyone has the right to the enjoyment of just and 

favourable conditions of work, and this is most clearly violated by sexual harassment. 

This right includes safe and healthy working conditions, which sexual harassment is 

clearly a violation of. Sexual harassment creates an unsafe working environment, 

particularly when the form of sexual harassment is physical. It also leads to unhealthy 

conditions for the victim, facing high levels of stress and anxiety. All of this is increased if 

the employer’s structure renders the harassment systemic, where a complainant 

https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
https://www.ohchr.org/en/professionalinterest/pages/cescr.aspx
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_INSTRUMENT_ID:312256
https://www.ilo.org/declaration/lang--en/index.htm
https://journals.sagepub.com/doi/10.1177/0891243217704631
https://www.goodreads.com/book/show/23995384-the-only-woman-in-the-room
https://www.tandfonline.com/doi/pdf/10.1300/J013v28n02_03
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receives no support if they make a complaint, instead being bullied and further harassed 

to push them out of the workplace. 

Article 7 also mandates for everyone to receive equal opportunity to be promoted 

‘subject to no considerations other than those of seniority and competence’. This is 

obviously a key element of employment connected to sexual harassment, in which, for 

example, women face horrific choices to gain a promotion, or are denied promotions due 

to complaining about harassment. After all, sexual harassment is about male power. 

The Committee on Economic, Social and Cultural Rights (the Committee) has expressly 

noted that Article 7 includes ‘freedom from violence and harassment, including sexual 

harassment’ (General Comment No. 23, E/C.12/GC/23). The Committee recommends 

state parties to criminalise and punish sexual harassment, and to have a national policy 

applicable in workplaces. The policy should cover all workers, and include at least a 

prohibition of sexual harassment, duties of employers to prevent and remedy 

harassment, access to justice and protection for victims, compulsory training for all staff, 

prohibition of reprisals, reporting procedures, and a visible workplace-specific policy on 

sexual harassment. At a minimum, states’ core obligations are to define and prohibit 

sexual harassment in the workplace through law, establish complaints procedures and 

mechanisms, and enact criminal sanctions for sexual harassment.  

In addition to these more general rights obligations, the Convention on the Elimination 

of All Forms of Discrimination Against Women (CEDAW) also contains relevant rights 

protections under which sexual harassment would fall. Aside from the general protection 

of women from discrimination (Article 2), there are several relevant provisions in 

CEDAW. Article 3 requires states to take appropriate measures, including legislation, to 

https://www.hup.harvard.edu/catalog.php?isbn=9780674298743
https://www.refworld.org/docid/5550a0b14.html
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CEDAW.aspx
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ensure ‘the full development and advancement of women’, ‘in particular in the political, 

social, economic and cultural fields’. Sexual harassment prevents women’s full 

development and advancement, and thus legislating against harassment would fulfil 

Article 3 obligations. Article 5 mandates states to take measures to ‘modify the social 

and cultural patterns of conduct of men and women’, to eliminate practices based on 

‘the idea of the inferiority or the superiority of either of the sexes or on stereotyped roles 

for men and women’. Sexual harassment falls into this social and cultural pattern of 

stereotyping roles and relegating women to an inferior role. It is harassment based on 

the perception that women’s bodies are male property, that the workplace is the domain 

of men and therefore women do not belong there, and that women’s work is 

economically and socially undervalued. These societal attitudes lead to sexual 

harassment being part of the push to exclude ‘inferior’ women from the workplace, while 

equally implementing the ‘right’ to access women’s bodies. Article 8, requiring states 

ensure women’s access to participate in government, may also be relevant, where 

women in politics are subject to sexual harassment. Article 11 focuses on the elimination 

of discrimination in employment, including echoing the rights from Article 7 of the 

ICESCR. In its General Recommendation No. 19, the Committee on the Elimination of All 

Forms of Discrimination against Women determined that sexual harassment is form of 

gender-specific violence, which seriously impairs equality in employment, is 

discriminatory, and ‘may constitute a health and safety problem’ (Article 11). 

In 2019, ILO adopted a Violence and Harassment Convention, although it is not yet in 

force. This Convention is designed to work in conjunction with the Violence and 

Harassment Recommendation 2019 (No. 206). The Convention requires states to respect 

and realise a work free from violence and harassment, and includes obligations such as 

the adoption of laws and policies ensuring non-discrimination and others defining and 

https://yalebooks.yale.edu/book/9780300022995/sexual-harassment-working-women
https://yalebooks.yale.edu/book/9780300022995/sexual-harassment-working-women
https://www.wiley.com/en-us/Women+in+Culture%3A+An+Intersectional+Anthology+for+Gender+and+Women%27s+Studies%2C+2nd+Edition-p-9781119120193
https://yalebooks.yale.edu/book/9780300187557/directions-sexual-harassment-law
https://academic.oup.com/sp/article/25/3/432/5076125
https://www.un.org/womenwatch/daw/cedaw/recommendations/
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_INSTRUMENT_ID:3999810
https://www.ilo.org/ilc/ILCSessions/108/reports/texts-adopted/WCMS_711575/lang--en/index.htm
https://www.ilo.org/ilc/ILCSessions/108/reports/texts-adopted/WCMS_711575/lang--en/index.htm
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prohibiting violence and harassment in the workplace. There are also requirements on 

states to ensure guidance, training and awareness-raising on violence and harassment 

by employers and workers’ organisations. It is designed to offer broad protections from 

violence and harassment in the workplace, although does specifically include gender-

based harassment and violence. 

There is a clear and strong pathway in human rights law to prohibiting and punishing 

sexual harassment in the workplace, as an issue of gender discrimination or workplace 

rights, and for the protection of dignity of workers. Governments henceforth need to 

implement these obligations to provide for a safer and more inclusive workplace. 

About the author: Dr Melanie O’Brien is Senior Lecturer in International Law at UWA Law School. She 

recently authored ‘Women’s voices get louder: Sexual harassment on our screens and in our 

workplaces’, Alternative Law Journal 45(2) (2020), p.147. She tweets @DrMelOB. 
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Is a recent Argentine map of the Antarctic Peninsula a potential source of 

tension within the Antarctic Treaty System? 

By Bruno Arpi 

Despite common perceptions to the contrary, national concerns over territorial claims in 

Antarctica are not completely “frozen”. These national concerns have recently been 

brought to light by an amendment to Argentinian legislation on “Maritime Spaces” and 

publication of a map (see figure 1) relating to its claim to a continental shelf beyond 200 

nautical miles (M). These developments have sparked political tension between 

Argentina and Chile regarding their overlapping claims to territory in the Antarctic 

Peninsula. Although these events might at first glance appear peripheral to Australia and 

New Zealand’s interests in Antarctica, this paper argues that they are pertinent and could 

have a wider bearing on all states with territorial interests on the frozen continent. 

Australia and New Zealand are key players within the Antarctic Treaty System (ATS). They 

are two of the seven States with sovereignty claims in Antarctica and have also been 

influential in shaping the development of the ATS. It is well-known that Article 4 of the 

Antarctic Treaty has put on hold territorial disputes in Antarctica. Nevertheless, the 

seven claimant States have never renounced their territorial claims. While the Australian 

Antarctic Territory and the Ross Dependency have enjoyed a relatively peaceful history, 

on the other side of the continent, the case of the Antarctic Peninsula has been 

completely different. The area of the “South American Antarctic” (i.e. the sector 

comprised by the meridians 25° W and 90° W, the parallel 60° S, and the South Pole) has 

always been the most politically contentious part of the Antarctic continent. This area of 

Antarctica is claimed by Argentina, Chile and the United Kingdom. Although the 

https://www.ats.aq/e/antarctictreaty.html
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Argentine and Chilean Antarctic claims partially overlap, the two South American States 

have mutually recognised each other’s sovereignty, with the delimitation of the exact 

location of their territorial border the only outstanding issue (see; Argentina and Chile 

“Joint Declarations” of 1947 and 1948). 

Antarctica has always been a significant issue for Argentina and Chile. Both States share 

common historical and geographical links with the Antarctic continent, and they played 

a key role both before and during negotiation of the 1959 Antarctic Treaty, and in the 

further development of the ATS. Despite some past tensions between Argentina and 

Chile, such as the Beagle Channel Conflict (i.e. a border dispute over the possession of 

Picton, Lennox and Nueva islands and the scope of maritime jurisdiction associated with 

those territories), which concluded with the adoption of the Treaty of Peace and 

Friendship of 1984, the mutual recognition of their respective Antarctic sovereignty 

claims has been kept their relationship immune from major conflict. Over recent years, 

Argentina and Chile have enjoyed a period of fructiferous Antarctic cooperation, 

reflected in activities such as joint Antarctic naval patrols and the joint proposal of a 

marine protected area in the area of the Western and North-eastern Antarctic Peninsula. 

However, some recent tensions have arisen between these two States separated by the 

Andes due to the Argentine recently enacting Act 27.557 on “Maritime Spaces. The 

purpose of this legislation is to delineate the outer limits of the Argentine continental 

shelf conforming to the 2016 recommendations of the Commission on the Limits of the 

Continental Shelf (CLCS). Despite the recommendations not addressing the data 

submitted by Argentina on the “Argentine Antarctica”, the Act incorporates the 

coordinates of the continental shelf beyond 200 M regarding that sector (Figure 1 shows 

https://sparc.utas.edu.au/index.php/joint-declaration-of-argentina-and-chile-concerning-the-south-american-antarctic
https://sparc.utas.edu.au/index.php/joint-declaration-of-argentina-and-chile-concerning-the-south-american-antarctic-2
http://www.saij.gob.ar/27557-nacional-modificacion-ley-23968-sobre-espacios-maritimos-lns0006886-2020-08-04/123456789-0abc-defg-g68-86000scanyel?&o=4&f=Total%7CFecha%7CEstado%20de%20Vigencia/Vigente%2C%20de%20alcance%20general%7CTema%5B5%2C1%5D%7COrganismo%5B5%2C1%5D%7CAutor%5B5%2C1%5D%7CJurisdicci%F3n/Nacional%7CTribunal%5B5%2C1%5D%7CPublicaci%F3n%5B5%2C1%5D%7CColecci%F3n%20tem%E1tica%5B5%2C1%5D%7CTipo%20de%20Documento/Legislaci%F3n/Ley&t=5385
https://www.un.org/Depts/los/clcs_new/submissions_files/submission_arg_25_2009.htm
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the official map of Argentina according to the Act 27.557). However, if it is possible to 

argue that the submissions to the CLCS do not constitute a new claim or an enlargement 

of the existing claim to territorial sovereignty in Antarctica, the Act does not modify the 

Argentine territorial claim and is in accordance with the provisions of the Antarctic 

Treaty. 

Figure 1. Map of the Argentine Republic. Instituto Geográfico Nacional (Buenos Aires, 2020). 

Mapa físico-político de la República Argentina. 

 

This new Argentine legislation and the map was seen by the Chilean government as an 

encroachment of Chilean rights. As soon as the Chilean government was aware of the 

legislation being into the Argentinian parliament, it sent two notes expressing its 

dissatisfaction, one directly to the Argentine Foreign Ministry, and another to the United 
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Nations. Both notes indicated that the Argentine legislation is a unilateral declaration 

and Chile does not recognise the new limits of Argentina in the Southern Ocean area.  In 

addition, the Chilean parliament resumed debating an old bill on Antarctic governance 

that will be soon enacted as law, the Chilean Antarctic Statute (CAS). The CAS is an 

important legal instrument in Antarctic governance in several aspects. For instance, the 

CAS introduces a legal development of Chilean Antarctic policy regarding the protection 

and conservation of the Antarctic environment. However, the CAS also significantly 

modifies the scope of the “Chilean Antarctic Territory”. Article 2 of the CAS states that 

“Chilean Antarctica” is still delimited by the Decree 1.747 of 1940 (i.e. the sector 

comprised by meridians 53° W and 90° W), but also now includes “the ice barriers, the 

territorial sea, the contiguous zone, the exclusive economic zone, the continental shelf, 

the extended continental shelf and all the maritime spaces that correspond to it in 

accordance with International Law”. From this interpretation of Art 2 of the CAS, it seems 

that although Chile has not yet made a submission to the CLCS, it now considers that is 

entitled to an extended continental shelf beyond 200 nautical miles, which overlaps with 

the Argentine and British claims to a continental shelf in the Antarctic Peninsula.  Art 2 

of the CAS, therefore, has the potential to create a chain of diplomatic tensions and 

reactions, including an Argentine response, and even an official statement by the British 

Government in the short term.  

In conclusion, these events are a clear example showing how the lines on a map can 

generate tensions in Antarctica and, at the same time, that Article IV has not completely 

“frozen” concern over territorial claims in the region. Argentina and Chile have always 

been jealously guarded their sovereignty claims in Antarctica. In recent years, we have 

seen valuable cooperation between the two South American States.  Nevertheless, one 

https://www.camara.cl/legislacion/ProyectosDeLey/tramitacion.aspx?prmID=9669&prmBOLETIN=9256-27
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must wonder whether these tensions can undermine the cooperation between them, or 

moreover, whether these events in the “South American Antarctic” might in time affect 

the wider functioning of the ATS.  It is too soon to draw conclusions on this matter, 

however, what it is clear is that this is an issue which the Antarctic law and governance 

community in Australia and New Zealand will need to monitor closely. 

About the author: Bruno Arpi is a PhD candidate at the Faculty of Law and the Institute for Marine and 

Antarctic Studies at the University of Tasmania (Australia). He holds a Master of Law (LL.M) degree from 

the University of Copenhagen (Denmark) and graduated as a Lawyer (Abogado) at the Universidad 

Nacional de Rosario (Argentina) where he has been teaching Public International Law since 2017. 

 

  



 

 

 

 

13 

Genocide, the duty to protect and complicity: Is Australia sailing close to 

the wind in Myanmar? 

By Felicity Gerry QC, Eva Buzo and Anna McNeil 

As Canada and the Netherlands announce their intention to intervene in proceedings 

against the Republic of the Union of Myanmar (hereinafter “Myanmar”) concerning 

alleged violations of the Genocide Convention before the International Court of Justice 

in order "to prevent the crime of genocide and hold those responsible to account", this 

article considers whether Australia should do the same, particularly as Australia has not 

adopted all the recommendations of the Independent International Fact Finding Mission 

on Myanmar (IIFFM) report of 12 September 2018 and has maintained both diplomatic 

and military relationships with Myanmar. 

Background 

On 11 November 2019, the Republic of The Gambia (hereinafter “The Gambia”) filed an 

Application instituting proceedings against Myanmar concerning alleged violations of the 

Genocide Convention. The Gambia asked the Court to indicate a set of provisional 

measures, to take immediate effect, until a final decision is reached. On 23 January 2020, 

the International Court of Justice (ICJ) accepted The Gambian request for provisional 

measures and held, unanimously, that Myanmar: 

(1) Take all measures within its power to prevent the commission of genocidal acts, 

in particular:  

(a) killing members of the group;  

(b) causing serious bodily or mental harm to the members of the group;  

https://www.aljazeera.com/news/2020/09/canada-netherlands-join-gambia-genocide-case-myanmar-200903034119150.html
file:///C:/Users/hacul_000/Downloads/Report%20of%20the%20independent%20international%20fact-finding%20mission%20on%20Myanmar*
file:///C:/Users/hacul_000/Downloads/Report%20of%20the%20independent%20international%20fact-finding%20mission%20on%20Myanmar*
https://www.icj-cij.org/files/case-related/178/178-20200123-ORD-01-00-EN.pdf
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(c) deliberately inflicting on the group conditions of life calculated to bring 

about its physical destruction in whole or in part; and  

(d) imposing measures intended to prevent births within the group;  

(2) Ensure that its military, as well as any irregular armed units, organizations or 

persons subject to its control, direction or influence, do not commit, conspire to 

commit, incite, attempt to commit or be complicit [emphasis added] in any act of 

genocide;  

(3) Take effective measures to ensure the preservation of evidence of genocide; 

(4) Submit a report to the Court on all measures taken to give effect to the Provisional 

Measures within four months, and then every six months, until a final decision is 

rendered by the Court.  

The ICJ's order provides a form of primary relief. On 22 May 2020, Myanmar submitted 

to the Court, the first report on its compliance with the provisional measures. This report 

has not been publicly released but news agencies have suggested that the report was 

based on three directives issued by Myanmar President Win Myint's office in April, none 

of which refer to preventing conspiracy or complicity by third party groups that may be 

subject to its control, direction or influence. The Directives focus only on the Myanmar 

Armed Forces.  

The proposed intervention by Canada and the Netherlands has been expressed to 

specifically relate to providing assistance to the Court “with the complex legal issues that 

are expected to arise and will pay special attention to crimes related to sexual and 

gender-based violence, including rape” which leaves scope for Australia to intervene to 

assist on interpretation of the duty to prevent and issues of complicity. 

https://www.aljazeera.com/news/2020/05/myanmar-submits-report-rohingya-top-court-200524053637929.html
https://www.aljazeera.com/news/2020/09/canada-netherlands-join-gambia-genocide-case-myanmar-200903034119150.html
https://www.aljazeera.com/news/2020/09/canada-netherlands-join-gambia-genocide-case-myanmar-200903034119150.html
https://www.aljazeera.com/news/2020/09/canada-netherlands-join-gambia-genocide-case-myanmar-200903034119150.html


 

 

 

 

15 

Framework 

The Convention on the Prevention and Punishment of the Crime of Genocide (the 

“Genocide Convention”) is above all a matter of state obligations, where breaches 

engage state responsibility. The prohibition on genocide has long been regarded as one 

of the few undoubted examples of jus cogens, a peremptory norm from which no 

derogation is permitted, and is also an erga omnes (towards all) obligation of states. The 

Convention establishes a duty on State Parties to take measures to prevent and to punish 

the crime of genocide, including by enacting relevant legislation and punishing 

perpetrators. Prevention must include averting any preparation or any complicity in, or 

commission of, genocide. This is not merely an idealistic aim, but requires practical 

application by states. This has been described as a ‘result-orientated approach’. The 

process thus far has been precautionary, in the sense of domestic legislation to 

criminalise and punish genocide with extra territorial jurisdiction, adopted by most 

parties. The Gambia application against Myanmar at the ICJ, and the subsequent ICJ 

Order on provisional measures engages with the obligation to prevent, thus allowing for 

a discussion as to how the duty to prevent can be fulfilled, what steps are reasonable or 

proportionate in terms of intervention and whether Australia has failed to prevent, and 

become complicit in Myanmar’s alleged actions of genocide through their trade and 

military support.  Whilst the order is directed at Myanmar, the case brought before the 

ICJ is capable of bringing to light what states have been doing to prevent the genocide or 

if they have been or could be complicit. Arguably one action to fulfil the duties under the 

Convention is to seek judicial confirmation that genocide has actually occurred, and what 

measures are necessary for other states. 

https://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1228&context=hrbrief
https://scholarcommons.usf.edu/cgi/viewcontent.cgi?article=1569&context=gsp
https://www.icj-cij.org/en/case/178
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The duty to prevent 

Whilst the Genocide Convention is silent as to how states should prevent future acts, the 

ICJ has held that Myanmar, with regard to the situation at hand, has a duty to comply 

with its obligations under the Genocide Convention: that it must take all measures within 

its power to prevent the commission of all acts within the scope of Article II of the 

Convention [at 79]. That Myanmar must take all measures to prevent genocide occurring 

is a useful steer to other states that this is the practical implication of the commitment 

to the Convention [emphasis added].  The universal nature of the Convention means that 

states must not only take measures internally but must also apply their obligations 

externally so as not to be complicit in genocide wherever it occurs. What measures are 

reasonable will depend on the particular situation, particularly its gravity, proximity and 

specificity but it is clearly the duty of all states not to promote or be ‘complicit in’ aspects 

of ‘preventing’ that apply to states who have such contacts and relationships. The 

situation in Myanmar is a known, not abstract danger, which requires tangible reactions. 

Here, States who remain in diplomatic contact and maintain military and trade 

relationships with Myanmar, have a duty not to promote or be complicit in Myanmar’s 

alleged genocidal acts. If reasonable measures are not taken to prevent or punish 

genocidal actions, then States may be in breach of the Convention obligations and 

questions as to complicity may be legitimately raised.  

Intervention 

Amnesty International has questioned Myanmar’s transparency around reporting on 

their compliance with the ICJ Order. Human Rights Watch has argued that the Directives 

do not go far enough to fulfil the duty to prevent genocide. However, there is more to it 

https://www.icj-cij.org/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
https://undocs.org/en/A/HRC/42/50
https://www.amnesty.org/en/latest/news/2020/05/myanmar-government-fails-to-protect-rohingya-after-world-court-order/
https://www.hrw.org/news/2020/04/09/myanmars-directives-not-enough-protect-rohingya
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than that: if Myanmar is purporting to comply with the provisional measures, the 

released Presidential Directives, if accurate, by not addressing the conspiracy or 

complicity requirements of the provisional measures amount to both legal and factual 

non-compliance with the Order. The Gambia may seek to raise this issue before the ICJ, 

but any lack of compliance should also be a concern for other states that remain in 

diplomatic contact and maintain military and/or trade relationships.  

Ongoing risks 

All States’ who are party to the Convention have effectively been put on notice by the 

Independent International Fact Finding Mission on Myanmar (IIFFM) report of 12 

September 2018, and if a State has available to it means that would have a deterrent 

effect on those suspected of preparing genocide, or harbouring specific intent, they are 

under a duty to make use of those means. To avoid this risk of contravening the duty to 

prevent genocide, Australia is in an awkward position. Third party intervention 

requirements under the ICJ Statute are limited (See Articles 62 and 63)). Australia should 

consider joining Canada and the Netherlands in supporting The Gambia in their action 

against Myanmar to add international pressure and exercise influence. Increased 

international pressure could ensure the orders on complicity are complied with. The ICJ 

is clear that the discharge of the duty to prevent requires more than engagement and 

collective effort - it can engage a state’s capacity to influence (See Bosnia and 

Herzegovina v Serbia and Montenegro 2007 at 430). 

 

If Myanmar is not complying fully with the ICJ Order, this puts Australia in a sticky 

position. Australia has maintained ongoing military and trade relationships with 

Myanmar. The question this raises is how is Australia exerting its influence on Myanmar? 

https://www.ohchr.org/en/hrbodies/hrc/myanmarFFM/Pages/ReportoftheMyanmarFFM.aspx
https://www.icj-cij.org/en/statute
https://www.icj-cij.org/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
https://www.icj-cij.org/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
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What risks of violating the duty to prevent genocide or potentially encouraging Myanmar 

are being taken by individuals who represent Australia in maintaining diplomatic 

relationships, and does this amount to complicity if it is negligible in preventing genocide, 

bearing in mind that, in Australia, genocide is a crime contrary to Division 268 of the 

Criminal Code (Cth) and there are statutory conditions for individual conspiracy and 

complicity.  

Australia’s position is currently evidenced through ministerial statements. A statement 

followed the release of the IIFFM report in 2018 stating that Australia has been a “strong 

supporter” of the IIFFM and that that perpetrators of crimes committed in Myanmar 

“must be held to account”. In a subsequent media release, the Minister for Foreign 

Affairs and Trade, Senator the Hon. Marise Payne referred to the imposition of targeted 

financial sanctions and travel bans against five military officers responsible for human 

rights violations committed by units under their command. It is notable that those 

sanctions did not include Senior General Min Aung Hlaing, the Commander-in-Chief of 

the Tatmadaw. In addition, on 29 January 2020, Aung Hlaing received the Ambassador 

of Australia to Myanmar H.E. Ms. Andrea Faulkner for a diplomatic visit, during which 

they exchanged gifts and discussed various topics. A press release from General Aung 

Hlaing stated “improved relations between Myanmar and Australia” and “defence 

cooperation between the two armed forces” of both states were discussed, including the 

sending of trainees. Such defence cooperation may be productive if it were preventive 

of genocidal conduct but, here, we have a need for post genocidal accountability. There 

is therefore a potential that continued significant engagement assists and encourages 

those in power in Myanmar, including those identified as responsible for genocidal 

activity in the IIFFM. It is surprising that there is not a total arms embargo and that 

https://www.foreignminister.gov.au/minister/marise-payne/media-release/un-fact-finding-mission-myanmar-release-summary-report
https://www.foreignminister.gov.au/minister/marise-payne/media-release/myanmar-and-rohingya-crisis
https://www.seniorgeneralminaunghlaing.com.mm/en/17863/senior-general-min-aung-hlaing-receives-ambassador-australia-myanmar-2/
https://www.seniorgeneralminaunghlaing.com.mm/en/17863/senior-general-min-aung-hlaing-receives-ambassador-australia-myanmar-2/
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Australia has not included either the Tatmadaw controlled companies or the foreign-

owned companies on its sanction list, as recommended by the IIFFM Report. 

Senator Payne released a statement on her visit to Myanmar in December 2018. In it she 

referred to the provision of humanitarian relief and working together with Myanmar and 

ASEAN partners "to strongly encourage efforts towards peace and reconciliation across 

Myanmar".  

Conclusion 

In principle, communication, compromise and opportunities to assess willingness to 

comply with the Genocide Convention, and in this situation, the ICJ Order, can be useful 

methods of influence. This would mean that Australia’s continuation of important, high 

level diplomatic relationships with Myanmar and its military leaders is instrumental in 

exercising influence on Myanmar to comply with the provisional measures of the ICJ. 

Australia would be unlikely to breach its obligations under the Genocide Convention by 

maintaining diplomatic relationships with Myanmar. Diplomatically there is an inevitable 

tension between access and negotiation and legal duties but a duty to prevent genocide 

is a duty nonetheless. It could also be argued that providing support in the form of 

military aid and the economic benefits of trade could compromise Australia’s duty to 

employ all reasonable means to prevent genocide, where that support is provided 

directly to those about whom it is said are acting with impunity. This is supported by the 

ICJ’s decision in the Bosnia Genocide Case where it held that complicity always requires 

that some positive action be taken to furnish aid or assistance to the perpetrators of 

genocide.  

https://www.dfat.gov.au/international-relations/security/sanctions/Pages/consolidated-list
https://www.foreignminister.gov.au/minister/marise-payne/media-release/statement-visit-myanmar
https://www.foreignminister.gov.au/minister/marise-payne/media-release/statement-visit-myanmar
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Australia is obligated to exert its influence to prevent genocide. Discussions and media 

releases appear inadequate in the face of genocidal acts. Australia should embrace its 

regional and cooperative position to uphold the rule of law and its duty to prevent the 

commission of genocide in its own backyard. Without positive steps, Australia risks 

sailing very close to behaving relatively normally in a storm of egregious human rights 

abuses – which can be otherwise put as ‘sailing very close to the wind’.   

Views are the authors’ own. Felicity has advised Victim Advocates International on the 

Rohingya Crisis. 
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Human Rights and Humanitarian Law Violations in UN Peace Operations 
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(hardcover) 

ISBN: 9781 83910 135 9 

 
Review by Kobi Leins 

 
We often think of, and write about, the effectiveness of international law in relation to 

the United Nations and affiliated international organisations, in helping to alleviate 

breaches of human rights, violations of international humanitarian law, and assisting to 

uphold human rights more generally. Less thought or written about is how international 

organisations participate in, and contribute to, human rights and humanitarian law 

violations in their own operations, and how they can be held to account where such 

violations occur.  This book aims to fill that gap in research. 

Increasingly, the seeming impunity and immunity of decision-makers – whether 

governments, corporate boards, university leadership, or international organisations, is 

being challenged. The once unquestioned diplomatic immunity veil is being lifted, if not 

fiercely tugged. Where do international organisations sit within this discourse? To what 

extent can or should international organisations be held accountable for the work that 

they do? What is the standard of care?  
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Increasingly, artificial bubbles of protection are being popped. Abuse of power is being 

challenged in so many areas, including in the very public Black Lives Matter and #metoo 

movements. The use of exploitative technologies that harm and exploit with providing 

protection for those most vulnerable are being questioned. It is no longer adequate to 

turn a blind eye to the links between policy, practice and people, and this book looks at 

how this accountability can be extended to include international organisations. 

Complicity and the Law of International Organizations: Responsibility for Human Rights 

and Humanitarian Law Violations in UN Peace Operations by Magdalena Pacholska is the 

beginning of what needs to be a broader conversation about the complicity and the laws 

governing the behavior of international organisations themselves. In particular, it 

focuses on human rights and international humanitarian law violations, tracking the shift 

in peacekeeping operations from being ‘impartial’ to potentially being able to be held to 

account. How can the concepts of ‘due diligence’ and ‘effective control’ be applied to 

international organisations, if at all, and do we need different ways to think about the 

potential harm that international organisations may cause? 

This book, relevant not only for academics, but also for practitioners, has already been 

cited in relevant UN reports (see UN Doc A/HRC/43/35 'Integrity of the judicial system - 

Report of the United Nations High Commissioner for Human Rights'), available here. 

It is an excellent contribution to an area that requires more scrutiny and far more 

engagement. Who is responsible for policies, such as those that enable partnerships with 

private companies that might also violate the rule of law, beyond international 

organisation staff? What recourse is there for those whose lives are devastated by 

missteps and oversights? Ultimately, the more checks and balances there are to hold 

https://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session43/Pages/ListReports.aspx


 

 

 

 

24 

international organisations to account, the more likely those organisations are to be 

trusted, and subsequently do their duty and succeed.  

There remains much more work to be done in this area. A stark example of this for me 

personally was investigating options for my pension investment with the United Nations 

nearly a decade ago. Not one single option was available that did not involve mining, 

munitions production or companies that perpetuated human rights violations. These 

ideas of being complicit in a world of complexity are challenging, and go beyond 

obviously overt activity. As I worked downstairs in the hallowed halls of the Secretariat 

of the UN New York, attempting to uphold, strengthen and support international law, 

upstairs one of the largest financial funds in the world was operating without regard for 

the very principles that the United Nations Secretariat was tasked to support and comply 

with under the Charter. More questions need to be asked about not only the visible 

activity of international organisations, but their complicity in multiple other non-Charter 

supported engagements. 

As this book succinctly points out, if the purposes outlined in the UN Charter are 

undermined or not fulfilled, obligations under international law are clear. Judicial or 

quasi-judicial mechanisms need to catch up with the obligations under the Charter and 

international law – hopefully this text will move the conversation closer to this being a 

reality. 

Dr. Kobi Leins is a Senior Research Fellow in Digital Ethics with the School of Computing and Information 

Systems at the University of Melbourne. She is also a member of the Centre for Artificial Intelligence 

and Digital Ethics, and a Non-Resident Fellow of the United Nations Institute for Disarmament Research. 


