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EDITORIAL

WELCOME to our 34th Edition of ANZSIL Perspective and a special
edition on the situation in Ukraine with excellent Perspectives
from Juliette McInTyre on Lyophilization and Lawfare in Ukraine v.
Russia; Yuliya Mik on the The war in Ukraine and international law:
Prosecuting the Crime of Aggression and a Conversation Piece from
Alexander Gillespie Give Peace a Chance.

As the one year anniversary of the most recent conflict in Ukraine passed we thoughtit would be
interesting to create a special edition.

As preparation for this edition progressed, news came from the International Criminal Court that
on 17 March 2023 the Pre-Trial Chamber Il issued warrants of arrest for Mr Vladimir
Vladimirovich Putin and Ms Maria Alekseyevna Lvova-Belova in the context of the situation in
Ukraine. It is alleged that they are responsible for the war crime of unlawful deportation of
population (children) and that of unlawful transfer of population (children) from occupied areas
of Ukraine to the Russian Federation (under articles 8(2)(a)(vii) and 8(2)(b)(viii) of the Rome
Statute). The crimes were allegedly committed in Ukrainian occupied territory at least from 24
February 2022. The Chamber considered that the warrants are secret in order to protect victims
and witnesses and also to safeguard the investigation. Nevertheless, the Chamber considered
that it is in the interests of justice to authorise the Registry to publicly disclose the existence of
the warrants, the name of the suspects, the crimes for which the warrants are issued, and the
modes of liability as established by the Chamber.

Closer to home, for our sanctions scholars, on 24 February 2023, both the Australian
Governmentannounced that it had imposed financial sanctions and travel bans on 90 individuals
and targeted financial sanctions on 40 entities taking the toal to more than 1,000 sanctions in
response to Russia’s full-scale invasion of Ukraine. The updates from the Aotearoa New Zealand
Department of Foreign Affairs and Trade show similar figures.

In considering these two forms of global responses, our thoughts turn to other areas of conflict
including Myanmar and Afghanistan and all the issues presently testing international law. We
welcome expert contributions to these issues and other areas of international law from our
members and beyond. In particular, a reminder that our conversation pieces are not formal


https://www.foreignminister.gov.au/minister/penny-wong/media-release/australia-stands-ukraine-additional-military-support-and-sanctions
https://www.mfat.govt.nz/en/countries-and-regions/europe/ukraine/russian-invasion-of-ukraine/sanctions/latest-updates/

Perspectives and are designed to encourage debate. If you would like to respond to any of our
conversation pieces, feelfree to email the editor via the ANZSIL submission point

The ANZSIL Perspective review team and the editorial team and welcome analyses of these and
other complex and vexing international law issues. We extend a warm invitation to ANZSIL
members and non-members to submit your perspectives for publication. We accept submissions
on public and private law international law issues and where international law may be a topic for
domestic decision making particularly international law issuesrelated to the multicultural nature
of Australia's and New Zealand's societies.

As ever, | look forward to receiving submissions from a diverse range of scholars who have

previously contributed to ANZSIL Perspective, and welcome new and emerging authors at every
level of postgraduate scholarship and legal practice.

Felicity Gerry KC (Editor)

The deadline for the next ANZSIL Perspective is 26 May 2023. The current call for Perspectives
and submission details and guidelines are on the ANZSIL Perspective webpage.

A reminder that all our Perspectives undergo a review process whereas our conversation pieces
are selected to produce debate. The views expressed in contributions to ANZSIL Perspective are
those of the authors. Those views are not necessarily shared by ANZSIL or the Editors of
Perspective.


http://www.anzsil.org.au/ANZSIL-Perspective
http://www.anzsil.org.au/ANZSIL-Perspective

PERSPECTIVES

Lyophilization and Lawfare in Ukraine v. Russia
Juliette Mcintyre

Photo by Zeynep Elif Ozdemir via Unsplash

The Allegations of Genocide underthe Convention on the Prevention and Punishment of the Crime
of Genocide (Ukraine v. Russia) case was instituted on 27 February 2022, a mere three days after
the unlawful invasion of Ukraine got underway. On the one-year anniversary of these events, it
is worth reflecting on what role of the International Court of Justice can play while Ukraine and
Russia remain engaged in active, tragic, warfare.

The case concerns the justifications put forward for Russia’s purported ‘special military
operation’ on the territory of Ukraine. President Putin’s television address in the hours before
the invasion was launched alleged the perpetration of ‘genocide’ by the Ukrainian military in the
eastern part of Ukraine. Ukraine’s application calls on the Court to declare that ‘contrary to what


https://www.icj-cij.org/en/case/182
file:///C:/Users/hacul_000/Downloads/182-20220227-APP-01-00-EN.pdf

the Russian Federation claims, no acts of genocide, as defined by Article Ill of the Genocide
Convention, have been committed’.

Following an urgent provisional measures
hearing on 7 March 2022 in which Russia did
not appear, the Court —in record time on 16
March — ordered Russia to immediately
suspend all military operations in Ukraine.
The Court stated that it was ‘profoundly
concerned about the use of force’ in Ukraine,
and that ‘Ukraine has a plausible right not to
be subjected to military operations by the
Russian Federation for the purpose of
preventing and punishing an alleged
genocide in the territory of Ukraine’. Russia
has blatantly ignored this order.

Yet the case continues. Ukraine filed its
Memorial on 1 July 2022, and Russia has
altered its stance of non-appearance and
filed preliminary objections. The case has
also attracted an unprecedented number of

third party intervenors — 33 States in total.

Photo by Max Kukurudziak via Unsplash

Oral proceedings on either Russia’s
objections or the admissibility of the interventions are yet to be held. A judgment of any sort is
many months away, at best. The slow pace of international judicial proceedings seems decidedly
incongruous with the speed of events on the ground. The military operations may be long over
before the Court reaches a decision on the merits of Ukraine’s application.

Likewise, the process of turning the complex conflict into a justiciable legal dispute seems almost
eccentric. It is the lyophilization of life, as Soave beautifully putsit; meaningthe process by which
the underlying dispute undergoes a metamorphosis from ‘unfathomable complexity’ into mere
folders of arguments and exhibits that become thinner and thinner as they progress through the
judicial bureaucracy. This process will render the war into a series of ‘epistemic exclusions’ in
which the real context fades away, ‘obscured by the congeries of legal claims and defences
presented to the court’. The case will turn on limited, technical questions such as whether the
Court has jurisdiction to issue a negative declaration regarding Ukraine’s compliance with the
Genocide Convention; or the importance of acting in good faith and with due diligence before


https://mymailunisaedu-my.sharepoint.com/personal/mcintyj_unisa_edu_au/Documents/Ukraine/Writing/182-20220316-ORD-01-00-EN.pdf
https://mfa.gov.ua/en/news/zayava-mzs-ukrayini-shchodo-podachi-memorandumu-u-spravi-proti-rosijskoyi-federaciyi-v-mizhnarodnomu-sudi-oon-za-konvenciyeyu-pro-zapobigannya-zlochinu-genocidu-ta-pokarannya-za-nogo
https://cil.nus.edu.sg/blogs/we-read-22-intervention-declarations-so-you-dont-have-to/
https://www.cambridge.org/core/books/everyday-makers-of-international-law/6BE15DA8A283F01814378A093416606C

taking action in the name of preventing genocide. Given that recent history suggests it is unlikely
Russia will comply with any judgment the Court issues, it is not unreasonable for the average
watcher of international affairs to conclude that the proceedings are, for want of a better word,
pointless.

But such conclusions would be premature, because they fail to account for two of the most
important (interrelated) purposes of international adjudication: symbolism and lawfare.

In regard to symbolism, theories of expressivism tell us that what the law does through its
institutions is equally important as what the law says about norms. As one of the means of
transmitting expressive messages, court procedures utilise performance and aesthetics ‘in order
to enact justice (i.e. to make it seen)’. Bentham for this reason called the courtroom a ‘theatre of

justice’. The performance undertaken by the parties serves to generate important symbolic
capital for use both domestically and internationally. The Court’s proceedings generate a
judgment output but are also in and of themselves an output — one that places the otherwise
vastly unequal parties on a symbolically important equal footing and validates their sovereign
equality. The Court is a place in which Ukraine can tell their story and can concretize their status
as the defenders of ‘both European borders and European values’.

This leads usto consider lawfare. Court proceedings enable States to obtain ‘strategic outcomes,

such as mobilising longer term political support for their cause’. Ukraine’s success in this respect

is already marked, with declarations from western and eastern European States coming in
support of their interpretation of the Genocide Convention and their claim against Russia. No
intervenor makes a case in favour of Russia. As the Norwegian Foreign Minister stated, their
intervention is a ‘signal to Russia and the outside world that the international community does

not accept the aggression against Ukraine’. Before the Court, Ukraine can ‘win’ no matter the

results on the battlefield. The strong language of the provisional measures order provides States

with a legitimate justification for supporting Ukraine, be that materially or politically. President
of the European Union, Ursula von der Leyen, for example, welcomed the order on Twitter.

As for Russia, their election to engage in the proceedings suggests that they too perceive the
importance of symbolic lawfare. For Russia, the Court offers a forum in which to further their
‘creative reworking’ of the humanitarian intervention doctrine and possibly even score points in

the wider battle for legal hegemony between Russia and the West.

The case is therefore anything but pointless. Symbolism and lawfare may seem intangible,
particularly when contrasted with the very real loss and destruction taking place on Ukrainian


https://global.oup.com/academic/product/justice-as-message-9780198864189?cc=au&lang=en&
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https://www.ejiltalk.org/icj-indicates-provisional-measures-against-russia-in-a-near-total-win-for-ukraine-russia-expelled-from-the-council-of-europe/
https://twitter.com/vonderleyen/status/1504173481700868096
https://www.cambridge.org/core/journals/american-journal-of-international-law/article/in-defense-of-comparisons-russia-and-the-transmutations-of-imperialism-in-international-law/3857B5D4624A1A4EE165B54A53FEF803
https://www.cambridge.org/core/journals/american-journal-of-international-law/article/in-defense-of-comparisons-russia-and-the-transmutations-of-imperialism-in-international-law/3857B5D4624A1A4EE165B54A53FEF803

territory. But for States, whose main form of communications are diplomacy and symbol-driven
interactions, emerging victorious on stage is no less important than winning in real life.

Juliette Mclntyre has been alLecturerin Law at UniSA since 2016. She holds a first class
LL.M. in International Law from the University of Cambridge, and a BA and LLB/LP with
Honours. She is presently completing her PhD at the University of Melbourne, where
her particular area of specialism is international courts and tribunals, with a focus on
procedure.

Ms Mclntyre writes commentary on currentinternational legal issues and her academic

work has been published ina number of international journals including AJIL Unbound,
East Asia Forum, Michigan Journal of International Law, Leiden International Law Journal, and the Ukrainian
Law Review.

In addition to her academic work, Ms Mcintyre has significant litigation experience, including as a Judge's
Associate at the Supreme Court of South Australia, and as counsel in cases before the International Court of
Justice and other international tribunals. Ms Mclintyre has been formally sanctioned by the Russian
governmentfor her scholarship in respect of Ukraine.



The war in Ukraine and international law: Prosecuting

the Crime of Aggression
Yuliya Mik

Photo by Clay Banks via Unsplash

As the first anniversary of Russia’s invasion of Ukraine has just passed, there are few signs of the
war coming to an endin the near future. Readers will recall that the conflict between Russia and
Ukraine —which has been ongoing since 2014 — took a significant turn on 24 February 2022, with
Russia’s military invasion of Ukraine.

Since then, as has been widely reported, Russia has conducted, and continues to launch,
numerous attacks against civilians and civilian infrastructure in Ukraine, including ongoing missile
strikes targeting residential blocs, hospitals and other civilian objects, and Ukraine’s energy
infrastructure. In light of Russia’s ongoing war against Ukraine, the calls to hold Russia and its
political and military leaders accountable for violations of international law continue.



This article briefly examinesthe current state of affairs regarding international law and Russia’s

war against Ukraine.

The war in Ukraine and international legal proceedings

The war in Ukraine has given rise to multi-faceted international legal proceedings.

Firstly, in the realm of individual criminal responsibility, the four ‘core international crimes’

(namely, genocide, crimes against humanity, war crimes and the crime of aggression) have all

been invoked as the subject of actual or anticipated international legal proceedings, in both

domestic and international courts. (More on aggression, below.)

Internationally, international criminal proceedings have been initiated by the
International Criminal Court (ICC), when on 2 March 2022, the ICC Prosecutor openedan
investigation into the Situation in Ukraine, looking into the many allegations of war
crimes, crimes against humanity and potentially also genocide on the territory of Ukraine.
On 17 March 2023, in a majordevelopmentin the proceedings, the ICC Pre-Trial Chamber
issued arrest warrants against Russian President Vladimir Putin and Russia’s
Commissioner for Children’s Rights Maria Lvova-Belova.

Domestically, Ukraine has conducted a small number of domestic prosecutions of Russian

soldiers forwar crimes, and is continuing to conduct investigations into crimes committed
during the war, with a view to further prosecutions.

Secondly, in the realm of state responsibility, Ukraine has filed proceedings against Russia

invoking various areas of international law.

On 26 February 2022, Ukraine filed an application instituting proceedings against the
Russian Federation before the International Court of Justice (ICJ).In a key development,
on 16 March 2022, the ICJ granted an Order for Provisional Measures, ordering Russia to
“immediately suspendthe military operations that it commenced on 24 February 2022 in
the territory of Ukraine”. While strictly speaking, the case regards treaty interpretation
(specifically, the interpretation of the Genocide Convention, to which both Ukraine and
Russia are states-parties), in the broader context, the IC)’s Orderfor Provisional Measures

is a powerful statement concerning the legality and credibility of Russia’s claims justifying
its military invasion.

At the same time, Ukraine also filed an application against Russia at the European Court
of Human Rights (ECtHR), alleging “massive human rights violations” by Russian troopson


https://www.icc-cpi.int/news/statement-icc-prosecutor-karim-aa-khan-qc-situation-ukraine-receipt-referrals-39-states
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https://www.icc-cpi.int/news/situation-ukraine-icc-judges-issue-arrest-warrants-against-vladimir-vladimirovich-putin-and
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the territory of Ukraine. Here, too, the Court took the opportunity to quickly impose
urgent Interim Measures, ordering Russia “to refrain from military attacks against civilians
and civilian objects”. (Although Russia was expelled from the Council of Europe, and by
extensionthe ECtHR’s jurisdiction, on 16 March 2022, the Court may still hearand rule on
pending cases against Russia, including this case.)

Further, and very tellingly, the above legal proceedings have attracted levels of intervention by
third-states not seento date. The ICC Prosecutor has received an unprecedented 43 state-party
referrals of the situation — including both Australia and New Zealand. In Ukraine’s application to
the ICJ, too, an unprecedented number of third-states have filed third-party interventions in
these proceedings (so far 33) — again, including both Australia and New Zealand. And at the
ECtHR, likewise, an unprecedented number of states (sofar, 25 —more than half of the member-
states to the European Convention on Human Rights) have requested leave to intervene as third
parties in this case. This level of third-state intervention no doubt reflects the widespread

international condemnation of Russia’s aggressive actions.

The war in Ukraine and the crime of aggression

On 2 March 2022, the United Nations General Assembly (UNGA) condemned Russia’s invasion of
the Ukraine and called it an act of aggression. This is a key development, including in the realm

of international criminal law, as prosecuting the crime of aggression requires proving that an act
of aggression has occurred — and while the UNGA’s resolution may not be determinative of the
matter, it will certainly be instructive. Indeed, since then, there have been persistent calls for the
creation of an international tribunal toindividually prosecute senior Russian political and military
leaders for the crime of aggression.

Individual criminal prosecutions for the crime of aggression have been extremelyrare —indeed,
the last such case was at the post-World War |l Nuremberg and Tokyo Tribunals. However, the
possibility of the next historic prosecution for what was once labelled “the supreme international
crime” has gained renewed attention, and discussions in both popular discourse and scholarly
circles continue regarding the mechanics and practicalities of how this might be done.

Three models have thus featured most prominently in current discourse regarding prosecuting
the crime of aggression: a treaty-based tribunal, a specially established ad hoc tribunal endorsed
by the UNGA, and a hybrid internationalised tribunal embedded in the domestic courts of
Ukraine. Each of these models faces certain advantages and drawbacks, concerning issues such
as immunities from prosecution, support from the international community, the prospects of
enforcement, and logistical considerations.
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Option 1: A treaty-based tribunal

In this case, the ICC has no jurisdiction over the crime of aggression, owing to the multiple
jurisdictional hurdles that must be overcome before the ICC can prosecute this particular crime.
However, one option is the creation of a treaty-based tribunal, following the model of the ICC.
As the ICC cannot prosecute the crime of aggression in this case, similar models have been
proposed, including the creation of a treaty-based court by way of an agreement between
Ukraine and some other international organization.

One prominent proposal is an agreement between Ukraine and the European Union (EU), leading
to the creation of a regional tribunal for the prosecution of aggression. Supporters of this model
argue that the EU is a perfect partner for such a project, given the high level of support that the
EU has shown Ukraine. Further, the EU has already shown its international justice credentials
with the efforts it has contributed to capacity-building for international justice projects in a
number of post-warformer Yugoslav states such as Bosnia and Kosovo.

However, one question would be whether it would be appropriate for a regional tribunal to
prosecute this international crime in the name of the international community as a whole —
especially such a momentous international legal development as prosecuting an international
crime for the first time since the Nurembergand Tokyo Tribunals.

Option 2: An ad hoc tribunal

Another proposal that has been put forward is for a specially established ad hoc tribunal
endorsed by the UNGA. This kind of international tribunal could be created by an agreement
between Ukraine and the United Nations, with approval by the UNGA, as was done for example
in the cases of the Special Court for Sierra Leone (SCSL) and the Khmer Rouge Tribunal in
Cambodia (ECCC). This is indeed the model that Ukraine itself has been calling for.

Proponents of this model point to the fact that unlike other proposals, this kind of tribunal would
be truly international in character, and would also have the benefit of international support in
the form of international judges and prosecutors, amounting to a model that is truly
representative of the international community as a whole. Proponents also argue that this is
potentially the only proposed model that would avoid the problem of immunities for heads of
state and government, including Russian President Vladimir Putin.

11
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However, critics have argued that this modelcould attract questions of selective justice and thus
suffer from a serious legitimacy deficit: why ought the United Nations create an international
tribunal to prosecute aggression against Ukraine, but not, for example, Iraq or Afghanistan?

Option 3: a hybrid or internationalised court

Another proposal has been the creation of a hybrid or internationalised tribunal embedded in
the domestic courts of Ukraine, similar to the Kosovo Special Chambers and the Bosnian War
Crimes Chamber models.

As noted above, Ukraine is already carrying out criminal investigations and prosecutions of other
international crimes in its domestic courts; prosecuting individuals for the crime of aggression
against its own territorial integrity would thus not be such a stretch. Ukrainian judges and
prosecutors, possibly with the support of international judges and prosecutors, would be
applying the internationally accepted definition of international crimes, including the crime of
aggression, within Ukraine’s domestic legal system.

Critics of this option, however, point to the potential problem of immunities for heads of state
and government before national courts — which remains a fundamental rule of international law
—and which would, therefore, leave a manifest gap in any domestic prosecution efforts. Critics
also point to the potential legitimacy of these kinds of prosecutions emanating from Ukraine’s
domestic courts, which would simply notbe able to stand up to that of a truly international court
or tribunal. The potential difficulty in executing any arrest warrants issued by the Ukrainian courts
is another area of concern in relation to this proposed model.

Conclusion

The calls for an international court or tribunal to prosecute the crime of aggression continue to
grow louder. Recently, this notion has been endorsed by the EU, the Council of Europe, the
Organization for Security and Co-operationin Europe (OSCE), NATO, The Elders (an international
NGO of senior public figures, peace activists and human rights advocates), numerous prominent
international legal scholars, as well as a number of individual states such as the UKand Germany.
However, there remains disagreementon the best way to go about this.

The war against Ukraine is undoubtedly a matter for international concern, challenging the very

rules-based order on which the post-World War Il era has been built and sustained. While the
enforcement of international law, including carrying out individual criminal prosecutions, may

12
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face many challenges, we must not lose sight of the importance of upholding the highest
standards of international justice and the rule of law, evenin the face of jurisdictional challenges
and imperfect institutional solutions. After all, there can be no justice without peace — and no
peace without justice.

Yuliyais a Barrister at the Victorian Bar and a member of Greens List Barristers,
practising principally in the areas of domestic criminal law and public
international law. Yuliya is currently completing her PhD in international law
at the Hebrew University of Jerusalem. Yuliya has lectured for many years in
both domestic and international law. Yuliya was associate lecturer at the
School of Law, Deakin University, and is currently associate lecturer at the
Faculty of Law, the Hebrew University of Jerusalem. Yuliya has published

academic articles on various areas of public international law, and regularly
lectures, presents at conferences and seminars around the world in all areas of public international law.
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CONVERSATION PIECE

Give Peace a Chance

Alexander Gillespie

Photo by Alex Fedorenko via Unsplash

Prospects of peace and an end to the war in Ukraine needto be assessedin the context of three
overlapping developments. Three events are overlapping. First, the war in the Ukraine is
escalating in terms of both weaponry and casualties. This presentsa problem for Putin as if the
casualty estimate is correct (already over 100,000), he will run into a barrier greater than the
enemy as he runs out, not of money or bullets, but men. If Russian wives and mothers love their
children like everyone else, at some point, Putin will discover, as the Americans found out in
Vietnam, that it will be domestic unrest couple with an unwinnable war, that will make a change
of direction essential.

Second, as the rhetoric of nuclear threats continue, nuclear arms control is in freefall. Putin’s

most recent suspension of participation in the New START Treaty, is only the latest in a sequence
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of treaties or arms control and regional security that either the United States or Russia have
been busy deleting since 2002.

Third, it appears China is on the cusp of supplying arms to Russia. This would be a small step

given the military cooperation and technology development thatalready exists between the two
countries. The only current barriers to Chinese supply are American pressure and the Arms Trade
Treaty, of which China, to its credit, is a signatory, unlike both the United States and Russia. This
treaty, in theory, prohibits any arms trade which, inter alia, facilitates crimes against humanity,
attacks on civilians, or undermines peace and security.

How much credence China will give to the Arms Trade Treaty is unknown. China is currently
balanced between a strong friendship with Russia and the chance to join forces to end westemn
hegemony as they see it, as opposed to strong economic risks, that they could end up causing
harm to themselves. Provoking a strong reaction from the western countries which collectively
provide both the majority of the materials and export markets which have China’s growth so
successful, cannot be lightly dismissed.

| expectthat the decision of whether China movesto a fully non-neutral position will depend, in
part, upon the success of their 12 Point Proposal on the Political Settlement of the Ukraine

Crisis. This document, follows a long tradition where something visionary is proposed, and that
forms the basis for negotiations. The more neutral a country is in making the proposal, the more
integrity it has.

The Chinese proposal sits between two other proposals. The first, by the Russians is built on their
suggestion that peace will be “on our terms”. This is not a surprise as modern Russian wars have
followed a pattern — victory is either total (Chechnya or Syria) or it involves the dismemberment
of the other country (Georgia or Ukraine after the first Russian intervention in 2014). Peace
treaties are rare and settlements have been Russia’s alone to approve. Opponents are expected
to surrender, not negotiate. Exactly what the Russians want is uncertain. Given that Putin has
earlier denied the existence of Ukrainian statehood at all, he may believe Russia is entitled to it

all. Or he may only demand international recognition of Russian claims to territory already
conqueredandillegally annexed. Beyond that, he may be looking forthe disarmament of all parts

of eastern Europe that were once part of the Soviet Union.

The peace plan, by Zelensky, involves a collection of wide goals including radiation and nuclear

safety, especially around Zaporizhzhia; food security via allowing the international trade to
continue; energy security via, inter alia, restoring Ukrainian power infrastructure; environmental
security via, inter alia, the restoring of all water treatment facilities; and release of all prisoners
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https://www.fmprc.gov.cn/mfa_eng/zxxx_662805/202302/t20230224_11030713.html
https://www.fmprc.gov.cn/mfa_eng/zxxx_662805/202302/t20230224_11030713.html
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https://www.theguardian.com/world/live/2022/jul/19/russia-ukraine-war-live-news-putin-and-erdogan-to-meet-us-weaponry-stabilising-frontlines-ukraine-military-chief-says
https://time.com/6150046/ukraine-statehood-russia-history-putin/
https://news.un.org/en/story/2022/10/1129492
https://www.brookings.edu/blog/order-from-chaos/2021/12/21/russias-draft-agreements-with-nato-and-the-united-states-intended-for-rejection/
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https://www.aljazeera.com/news/2022/12/28/what-is-zelenskyys-10-point-peace-plan

and deportees. Critically, the Ukrainian proposal includes a formal end to the war, which
recognises their full territorial integrity and withdrawal of all Russian troops from their territory;
and a special tribunal to prosecute Russian war crimes. They also want new security architecture
in the Euro-Atlantic space, including guarantees for Ukraine.

The third peace plan by China echoes part of Zelensky’s. They too emphasise protecting civilians
and prisoners of war; keeping nuclear power plants safe; and facilitating grain exports. They add
the importance of resolving the humanitarian crisis, with the UN at the forefront of relief. They
also support the ideal of promoting post-conflict reconstruction, as a responsibility of the
international community. Wisely, they spelled out the critical point that ‘nuclear weapons must
not be used and nuclear wars must not be fought. The threat or use of nuclear weapons should
be opposed’. The inclusion the word ‘threat’ was important. They recommend a cessation of
hostilities and a resumption of peace talks, which the international community should commit
to. Critically, in a clear pointer to the integrity of the Ukrainian nation, the Chinese proposal
stipulates,

Universally recognized international law, including the purposes and principles of the
United Nations Charter, must be strictly observed. The sovereignty, independence and
territorial integrity of all countries must be effectively upheld.

The counter-weight to this proposal is that ‘the security of a country should not be pursued at
the expense of others. The security of a region should not be achieved by strengthening or
expanding military blocs’. They suggest a new, ‘balanced, effective and sustainable European
security architecture’ must be created. Both Russia and the Ukraine agree with this, although
they have very differentideas of what this will look like. Although a very difficult task, the Chinese
are correct to putthis on the table. If peace for Europe is to be returned, they will need to restitch
and potentially rethink, a new generation of arrangements, which balances the needs of all
parties. This was done once before at the end of the first Cold War. It can, and must, be done
again.

What the Chinese proposal misses is suggestions that about bringing those accused of war

crimes to justice, or Russian responsibility for restoration of the damage caused. Where it adds
something unique, which reflects their vulnerability, is their recommendation on the importance
of keeping globalisation spinning, ensuring that industrial and supply chains remain stable and
not weaponised; and stopping unilateral sanctions, as in those unauthorized by the UN Security
Council. While there is merit in this idea, to be successful, the sanction question must be
contextualised against the failure of the Security Council, due to the veto, especially around
matters of peace and security that threaten the international order.
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There is a lot to unpackage in this proposal by China. Although not ideal, it contains some
excellent points, and it should be acknowledgedas a good starting place on the long pathway
to peace in the Ukraine.
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