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Editorial — Felicity Gerry KC

Téna koutou, yumalundi, and welcome to this
edition of ANZSIL Perspectives. This edition is
a retrospective from Sir David Barangwanath on
the work of the Special Tribunal for Lebanon —
fitting for the eighteenth anniversary of the
Tribunal’s establishment, and almost exactly one
year since it entered into its residual phase. The
Tribunal is the first international entity to have
. prosecuted terrorist crimes—a judicial function
which states have attempted to establish, in one form or another, since 1937.

Sir David’s retrospective discusses the events which led to the establishment of
the Special Tribunal, before summarizing the key legal issues and the major
decisions issued. He provides an interesting account of the defence counsel’s
challenges to the jurisdiction of the Tribunal, the question of whether a company
ANZSIL Perspective can be held criminally liable (including for contempt) in international law, fair
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piracy and armed robbery at sea, and subsidiary means for the
determination of rules of international law.

e The 2023 International Labour Conference will run from June 5-16.

e In Ukraine, the international armed conflict sparked by Russia’s
invasion continues. Ukraine has purportedly commenced a long-
anticipated counter-offensive; Russia has continued to make use of
missile strikes against targets in Ukraine, often with significant human
and humanitarian consequences; and partisan, anti-regime groups claim
to have commenced operations on Russian territory. The legal effect of
this third development remains unclear, particularly regarding conflict
classification and/or the question of direct participation in hostilities.

e In France, the Cour de Cassation’s plenary assembly has reaffirmed
universal criminal jurisdiction over crimes against humanity in Syria,
overturning a previous decision to the contrary by its criminal chamber.
The Assemblée pléniere held that the requirement of double criminality
had been construed in an overly narrow and prescriptive form by the
criminal chamber.

e Closer to home, the 2023 Shangri-La Dialogue took place in Singapore,
bringing together ministers of defence from across the Asia-Pacific.
Discussions at, and about, the dialogue act as a reminder that the rules-
based international order is as at just as much risk from geopolitical
tensions in our region as it is in other parts of the world.

e In Australia, the Federal Court has released its judgment in the
defamation case bought by Ben Roberts-Smith against multiple media
agencies. The Court held that on the balance of probabilities, the
substantial truth of several allegations regarding war crimes and
violations of international humanitarian law had been established. It held
that two allegations were not sufficiently established. The effects of this
civil judgment, particularly regarding ongoing investigations into
violations of IHL by ADF members, remain to be seen.

e In Afghanistan, the United Nations has ceased its system-wide
instruction for staff not to report to their offices, instead favouring an
agency-level response. The instruction was put in place to protest the
Taliban’s prohibition of women working for international organisations
in Afghanistan. While the instruction appeared to prioritise compliance
by the Taliban as a de facto governing body with international human
rights law, it was widely criticized as several UN agencies chose to
disregard it and accept the restrictions imposed upon them.

e In a personal highlight, oral submissions in the Al Hassan case at the
ICC were completed, including some on the defences of superior orders,
mistake and duress. They are available on You Tube

As always, ANZSIL Perspective welcomes expert contributions on any of these
issues, or any other topics presently testing international law, whether those
contributions come from our members or beyond. We warmly invite you to
submit your perspectives on public international, private international, and
domestic-international interface legal matters. ANZSIL Perspectives are
conversational in tone and designed to encourage debate, so we also would be
glad to receive any responses you may have to pieces published. We look



forward to receiving submissions from a diverse range of scholars, including
new and emerging authors.
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A perspective from the Special Tribunal for Lebanon is to ensure the rule of law is
subordinate to no-one, and nothing. It met a number of attempts to the contrary.

Lebanon, with a population of nearly seven million, is the coastal state demarking the
eastern end of the Mediterranean. Its jurist Ulpian wrote 42% of Justinian’s Digest of
the Roman Law, a foundation of much of the Romano-Germanic, Napoleonic and
English common law recently described by Philip Wood CBE Hon KC in PRIMEtime
Recording English Law as an Asset as Europe’s greatest contribution to civilisation.

1. The factual issues
I begin with the facts.

Rafiq Hariri had resigned his office as Prime Minister of Lebanon to secure re-election
on a platform conforming with a Security Council Resolution of 2 September 2004
that his country should be rid of domination by its neighbour Syria and the armed
element of the political and military organisation Hezbollah. ~With the election
pending, on 14 February 2005 he was assassinated by the detonation of military
explosive equivalent to 2 2 tonnes of TNT carried on the back of a truck and triggered
by its suicidal driver as the Hariri motorcade approached in a main street of Lebanon.
It killed as well 21 and injured 226 other people going about their legal affairs.



A second Security Council resolution of 30 May 2007 created the Special Tribunal
for Lebanon of which I was an appellate judge and for a term President.

The first attempt to defy the rule of law was the planning of the explosion so as to
leave no evidence beyond mutilated bodies, destroyed cars, damaged buildings, a
massive crater in the road, and the identity of the special explosive.

The brilliance of a Lebanese investigator appreciated not only that coincidence of the
detonation with arrival of a fast-moving motorcade required close coordination, but
that this could only have been done by mobile telephones. Enquiry was made of
Lebanon’s two suppliers of telephone services and some 6 '% years records of the
metadata of every cellphone call and text messages were obtained and analysed. The
conspirators may have hoped that Lebanese law prohibiting access to such records
without judicial authority might have impeded enquiry; a majority decision of the STL
Appeals Chamber from which I dissented however held that the Prosecutor was
entitled to use such data without reference to the Tribunal and so I am unaware of how
exactly it was analysed. We do know that the metadata was of both caller and recipient
phones and identified both the two phones and their general position as well as the
time of the calls.

It will have soon been obvious that the concealment extended to the ownership of the
phones. But what must have been an immense enquiry focused on the times and places
of significant events eventually disclosed the use of no fewer than four different sets
of phones whose identities were concealed.

Their use could be inferred from a series of salient events. A 4 /2 year hearing against
five accused in absentia before the Trial Chamber, followed by 2 years of judgment
writing, were necessary for it to prepare and deliver its judgment. That extended to
some 2600 pages of close analysis of numerous topics. Among them, coinciding with
the period from Mr Hariri’s resignation in October 2004 until his assassination, was a
series of calls from different sets of phones that accompanied him closely. The Trial
Chamber concluded that one of the five accused, Mr Ayyash, who carried one of each
of four sets of phones with concealed identities, was so closely linked in time and
place with surveillance of Mr Hariri and the fatal detonation as to establish his guilt
of five crimes including terrorist conspiracy and murder, on each of which he was
sentenced to life imprisonment. Each of the other accused was acquitted.

The Prosecutor appealed against the acquittal of two accused, Messrs Mehri and
Oneissi and (as against them) the finding that the evidence was insufficient to require
conviction of Mr Badreddine. The acquittal of a fifth accused was not challenged.

The charges against Messrs Mehri and Oneissi included not only being party to the
alleged terrorist conspiracy and murder but positive attempt to mislead the
investigation by the creation and publication of a video in which a Mr Abu Adass,
who later disappeared, asserted he and other persons unrelated to the accused had been
responsible for the assassination.

The Appeals Chamber allowed the Prosecution appeals against them and convicted
them in absentia on five counts with a sentence of life imprisonment on each.



A majority decision of the Appeals Chamber had allowed a Defence appeal against a
majority decision of the Trial Chamber that the death of the further accused, Mr
Badreddine, had not been proved. So Mr Badreddine was discharged as an accused.
But on the appeal by the Prosecution against the Trial Chamber finding that the
evidence had not established the guilt of Mr Badreddine of both the assassination and
the attempt, by the Abu Adass video to cover up responsibility for it, as being evidence
against Messrs Mehri and Oneissi as co-conspirators, the Appeals Chamber
unanimously allowed the Prosecution appeal.

2. The issue of jurisdiction

Certain Defence counsel contended that the Security Council Resolution creating the
Special Tribunal was ultra vires the Charter of the United Nations which by Article
24 and Chapter VII conferred on the Council authority to respond to threats to
international peace and security. By decision of 24 October 2012 the Appeals
Chamber rejected that submission. My colleagues were of the view that we had no
authority to pronounce on the validity of a Security Council Resolution. I was of the
contrary opinion (2012 STL Casebook 307), preferring the approach adopted by the
first President of our Tribunal Antonio Cassese, then President of the Yugoslav
Tribunal. That was, in essence, that the Charter required compliance with the rule of
law. If there was no threat to international peace and security a condition precedent to
exercise of authority by the Council to act was not met. Since the first obligation of
any judicial body is to act only within the limits of its own jurisdiction, in the absence
of such threat we could not have been accorded such jurisdiction.

I was however satisfied that the enormity of the Hariri conspiracy and assassination
did threaten international peace and security, as the Council had concluded in
accepting jurisdiction in the case of Benazir Bhutto. So I joined my colleagues in
dismissing the challenge to the Council’s, and our, jurisdiction.

I add that I would have preferred that the issue be dealt with by the International Court
of Justice, created by the United Nations Charter contemporaneously with the Security
Council. But no means existed to achieve that, and so the necessity principle of the
rule of law required us to evaluate our own jurisdiction.

3. Contempt

Since our judges, like those of other international tribunals, had utilized our rule-
making power to prohibit and penalize wilful interference with the due process of the
Special Tribunal, as President I created a monthly roster for judges to serve in turn as
Contempt Judge. In January 2014 it fell to me in to deal with allegations that two
media companies had published particulars identifying witnesses whom the
Prosecutor sought to keep confidential and thereby infringed our rule. As recounted
in my judgment Decision in Proceedings for Contempt with orders in lieu of
indictment 2014 STL Casebook 21 I was astonished to learn that the international law
texts agreed that, for reasons expressed in Latin, international law did not permit the
issue of criminal proceedings against a company. That rule had been abandoned by
the common law and by legislation in a range of civil law states including,
significantly, Lebanon. That seemed to me an absurd result in the modern world where
companies are frequently more powerful, whether for good or ill, than the individual.



I regarded it as inconsistent with our obligation to hear and determine our cases on
their merits and declined to follow it. My decision was endorsed by two appeals
panels, the first 2-1 and the second 3-0. The latter was itself endorsed by Justice
Sotomayor for herself and three colleagues in Jesner v Arab Bank, PLC 584 US
(2018); the majority adopted other reasons for decision. In one of our cases there was
acquittal on the facts, in the other a conviction.

4. Rights of access to justice and freedom of information

In Decision on Partial Appeal by Mr El Sayed 2011 STL Casebook 319 the appellant
who had been detained in Lebanon for three years without trial sought discovery from
the STL of documents it had received that might assist civil proceedings he wished to
bring. As a criminal tribunal we had no rule dealing with civil proceedings. But we
held that, subject to just exceptions, the rule of law entitled him to relief on two
grounds: a right of access to justice p341; and a right to official information p342.

5. In absentia

Trial in absentia is, as far as I know, unknown to the common law except where an
arrested accused has breached bail. But the law of Lebanon and the STL’s Rule 22
permitted trial in absentia subject to stringent conditions, among them if arrested a
guarantee of retrial in his presence. Without it there could not have been a trial. We
held in our In absentia decision 2012 STL Casebook 351, 368 that the STL Statute
and Rules interpreted in light of the international human rights standards required (i)
reasonable efforts to notify the accused personally; (ii) the accused actually knew of
the proceedings; (iii) he did so with such specificity that he must have elected not to
attend and thus waived the right to be present.

Conclusion

I add that my judgment paid tribute to my Australian colleague Judge David Re whose
meticulous analysis as Presiding Judge and thousand decisions en route to the 2600
page Trial Chamber judgment were of the greatest assistance to the Appeals Chamber
in achieving a unanimous decision upon the appellate verdicts.

Hon Sir David Baragwanath KNZM KC is an Honorary Professor of the University
of Waikato and a graduate of the University of Auckland and Balliol College Oxford.
He practised for 30 years at the New Zealand bar, the last decade including Treaty
litigation.

He was appointed to the High Court then the Court of Appeal, concurrently for
periods presiding in the Court of Appeal of Samoa, chairing the Law Commission
then the Rules Committee, and a New Zealand member of the Permanent Court of
Arbitration, The Hague. He was then appointed until February 2023 to the Appeals
Chamber of the Special Tribunal for Lebanon, The Hague, which he served for a term
as President.

He is an Overseas Bencher of the Inner Temple, a Door Tenant at 3 Hare Court, a
member of the New Zealand Law Society and the Swiss Arbitration Association and



chairs the advisory board of the Dutch charity P.R.I.LM.E. Finance. He lives in
Switzerland and Wellington.
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