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Editorial
It is a bumper edition with Perspectives from Don
Rothwell and Sarah Krause on ‘A precedent for
the Pacific’, Ash Stanley—Ryan on Operation
Poseidon Archer, and Dee Raman on Copyright

|| | and Relationship Property settlement. Finally

Phillipa Stafford, Alka Pradhan and I reflect on ‘The Cocktail Party Question.’

Since our last edition, international law has not been out of the news: From
Ukraine to Gaza the move from war to law seems ever diminishing and
entangled. South Africa has engaged the International Court of Justice in
criminal law concepts that many of our members have been actively explaining
to the public. The International Criminal Court has ordered record reparations
in the Dominic Ongwen matter once more bringing to the fore the question of
why reparations must be linked to convictions when the Court simultaneously
enquires into a situation. In that case I made amicus curaie submissions on the
approach to the non-pinishment principle to former child soldiers which
captured the attention of one judge but had no meaningful effect. Others brought
their scholarship to the development of international law on gender specific
issues. It is a good case to see the interaction between practice and academia.
The TACHR has reported a record number of killings of human rights defenders.
The arrival of 39 people by boat in Western Australia has reignited debate on
human rights and border security. New Zealand’s deployment to the Red Sea
was labelled a selective approach to international law commitments.Frankly,
there is plenty for you all to write about and we look forward to

Felicity Gerry KC (Editor)



Perspectives

The Falepili Union: A Precedent for the Pacific?
Donald R Rothwell & Sarah Krause
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At the 2023 Pacific Islands Forum, Australia and Tuvalu announced the
formation of the ‘Falepili Union’, representing a significant shift in the relations
between the two states.* Reception to the Union has been somewhat divided,
particularly within Tuvalu, and the fate of the agreement was uncertain
following the January 2024 election where Prime Minister, [<ausca Natano, lost
his seat. However, recent reports indicate that Tuvalu’s incumbent Prime

Minister, Feleti Teo, has communicated his support for the Union to his
Australian counterpart Anthony Albanese. With ratification of the treaty now
imminent, it is worth exploring how the Union could alter not only the
relationship between Australia and Tuvalu, but also set a precedent for other
Pacific states to follow.

The Union was negotiated at the request of Tuvalu and was drafted to meet the
specific needs of Tuvaluans, particularly with respect to climate change
resiliency, and to achieve Australia’s strategic goals in the region.

While coverage of the treaty has focused on climate cooperation and ‘human
mobility with dignity’, including the potential for 280 Tuvaluans to relocate to
Australia_per year, the treaty extends across a multitude of issues that have both
bilateral and regional implications. The creation of the Union could also have




potential implications for Tuvalu’s ongoing statehood and personality under
international law.

For many low-lying island states at risk of complete inundation due to sea level
rise, the challenge has become one of not only physical survival, but legal
survival as an independent, sovereign entity. It is untested in international law
whether the complete loss of a pre-existing territorial base of sovereignty could
also threaten the ongoing statehood of the entity in question. In light of this, and
other, uncertainties, the decision by Tuvalu to forge closer legal ties with a
larger, well-resourced neighbour in Australia is a timely one. It is also an
arrangement with considerable historical precedent.

Australia has a lengthy colonial history in the Pacific. Nauru was first placed in
a multilateral arrangement involving Australia under the League of Nations
mandate system, before moving to a trusteeship with Australia during the
United Nations era, ceasing with Nauru’s independence in 1968. Papua, New
Guinea, and Papua New Guinea were each in similar governance arrangements
with Australia, until the latter’s independence in 1975. During this period of
decolonisation and subsequent independence for Pacific Island states, strategic
relationships were forged between smaller states and their larger regional
neighbours. One model that developed during this period that continues to
persist is ‘Free Association’, with both (1965) and (1974)
currently in association with New Zealand. While both nations are independent,
per the terms of their agreements, they rely upon New Zealand for their defence
and elements of their foreign affairs policy. Similarly, the US has

with the Federated States of Micronesia (FSM), Palau, and the
Republic of the Marshall Islands.

Although these models appear similar, their legal implications differ
meaningfully. While using the US dollar as their states’ official currencies and
relying on the US for some matters of defence and security, both the FSM and
the Marshall Islands are of the UN and possess their own
distinct citizenship. Comparatively, the Cook Islands and Niue are not UN
member states, utilise the NZ dollar as their official currency, and all individuals
born there are automatically NZ citizens, with no separate citizenship of their
oWn.

Consequently, while the FSM and the Marshall Islands are largely accepted as
states in possession of full international legal personality, Niue and the Cook
Islands fall short of reaching this same status. While they are still international
persons — both nations are members of international organisations, maintain
diplomatic relations, and have entered into international treaties in their own
right — they do not enjoy widespread recognition as fully-fledged sovereign
states. The US, for example, only officially recognised the Cook Islands as a
state in 2023.

While none of these historical and enduring examples between Pacific states
and New Zealand and the US bear the title of a ‘Union’, they still provide
meaningful insights into the potential implications for how these types of



arrangements can impact an entity’s legal status. Australia and Tuvalu’s distinct
‘Union’ arrangement builds on existing Free Association models and is founded
on three primary tenets. First, the Union is grounded on ‘values of good
neighbourliness, care and mutual respect’ (article 1). Second, the Union
recognises the risks posed to Tuvalu’s territory and statehood by climate change
and sea level rise (article 2). Finally, the Union implements protocols for
Australia to provide Tuvalu with assistance in instances of ‘major natural
disaster, ‘public health emergency’, and ‘military aggression’ (article 4).

When reviewing the particulars of the Falepili Union, it is notable that there has
— as yet — been no mention of the arrangement entailing Australian citizenship
for Tuvaluans. Additionally, while the Australian dollar is already accepted
currency in Tuvalu, Tuvalu to date has largely conducted its own foreign policy
and is a full UN member state. The sum of these factors suggests the proposed
Union arrangement has more in common with the status of the FSM and the
Marshall Islands. However, the Union also permits Australia to access Tuvaluan
territory in some instances without prior approval, as well as providing Australia
with potential veto powers in relation to particular security and defence matters.
These provisions represent a significant reach into the domestic affairs of
Tuvalu and, over time, could lead to an erosion of Tuvalu’s independence and
territorial sovereignty.

Interestingly, close reading of the treaty text does suggest Australian support for
the continuation of Tuvalu’s statehood, even in the worst-case eventuality of a
complete loss of liveable landmass. In article 2(2)(c), the parties recognise that
‘the statehood and sovereignty of Tuvalu will continue...notwithstanding the
impact of climate-change related sea level rise.” While further expansion of this
point is needed, at the very least this article appears to leave the door open for
an extended interpretation of statehood and sovereignty, and their conceptual
connection to territory. For those island nations under threat from climate
change, this could be a positive development in the quest to ensure their legal
longevity.

On balance, it is likely that Tuvalu’s statehood and status as a full international
legal person will not be impacted by the Union’s formation. However, if the
erosion of Tuvalu’s sovereignty were to increase and the Union were to more
closely mirror a Free Association arrangement, then a re-evaluation could be
necessary. That being said, irrespective of the legal case, it is likely that political
considerations will ultimately influence the outcome here. Tuvalu is an accepted
member of the global community of states, as a UN member state with
established diplomatic connections. To overturn this historical status due to the
impacts of climate change — for which Tuvalu is not responsible — would be
unjust, unpopular and difficult to defend.

* For an analysis on 14 November 2023 by one of the authors on the Falepili
Union; see “A Pacific union: Australia- Tuvalu deal goes well beyond
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Australia, New Zealand, and Operation Poseidon
Archer: Some International Law Questions

Ash Stanley-Ryan
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On 12 January 2024, the United States and its coalition partners launched a
series of strikes against Houthi (Ansarallah) positions in Yemen, as part of
“Operation Poseidon Archer”. Those strikes were justified as acts of individual
and collective self-defence, in response to attacks by Ansarallah against civilian
and naval vessels in the Red Sea. Australia provided support for these strikes;
on 24 January 2024, New Zealand announced that it, too, would provide support
for future strikes against Ansarallah. In this piece, I analyse whether New
Zealand and Australia have become parties to a non-international armed conflict
(NIAC); the legal basis underlying the use of force; and what the situation tells
us about the difference between international law and an international rules-
based order (IRBO).

Operational support and belligerent status in a NIAC

First, I consider whether New Zealand and Australia are parties to a non-
international armed conflict (NIAC) in the Red Sea. This is important for two
reasons:

1) If there is a NIAC, then New Zealand and Australia are likely
belligerents under what the International Committee of the Red Cross
calls the “ 7.

2) If there is no NIAC, operational support may nonetheless amount to
participating in a use of force, each time that it is an integral part of an
attack. This is a natural extension of the support-based approach.



The Criteria for a NIAC vary depending on states’ treaty obligations. For New
Zealand and Australia, there are two relevant tests:

- In , hostilities must exceed a minimum
level of intensity; and non-state armed groups must possess a minimum
level of organisation.

- Since both New Zealand and Australia are parties to Additional
Protocol II, that protocol may also apply where an armed group meets
Article 1’s

In the case of Ansarallah, the organisation requirement is . The
remaining question is whether the hostilities have exceeded a minimum level of
intensity.

There are two sets of relevant hostile acts: attacks by Ansarallah, and attacks
against Ansarallah. Ansarallah’s strikes have been directed primarily against
merchant vessels, with a limited number targeting military assets. The main
consequence of these attacks, besides damage, has been a reduced willingness
by maritime operators to transit the Suez Canal; they have been described by
Ansarallah as intended to . Responses as part of
Operation Poseidon Archer have taken the form of targeted air and missile
strikes within the territory of Yemen, against Ansarallah installations.

Attacks on warships are capable of triggering the right to self-defence, and could
result in a situation exceeding the minimum intensity of hostilities required to
trigger a NIAC. It is not established in law whether attacks on merchant vessels,
particularly those of third states, are capable of triggering either the law of self-
defence or the law of NIAC, especially when those attacks are scattershot and
the flag states concerned are not engaging in armed activities.

Does this exchange exceed a minimum level of violence? I argue that it does—
at least, after the first targeted strikes by coalition partners. Responding to acts
of violence, against state naval vessels, with repeated air strikes and missile
strikes is clearly beyond a minimum level of violence, as is the continuation of
attacks against naval vessels by Ansarallah. Factually, there appears to have
been a NIAC since, at latest, January 12 2024, when Operation Poseidon Archer
commenced.

The next question, then, is whether New Zealand and Australia are co-
belligerents to this NIAC.

The support-based approach
The , as termed by the ICRC, is a tool for identifying
the states party to contemporary conflicts. It is concerned with a state’s

to the conduct of hostilities: it is related to the issue of direct
participation in hostilities, and is closely linked to both the law of international
responsibility and the law of neutrality. Under the support-based approach, a



state becomes a party to a conflict where its forces, in support of one existing
party, either “directly damage” the opposing party or “directly undermine” its
military capabilities—even if that effect is only realised in conjunction with
other acts, undertaken by the supported party. This phrasing captures conduct
such as targeting assistance, but not logistical support or the lawful sale of arms.

New Zealand and Australia’s support consists of providing personnel who—at
least, in New Zealand’s case—seem to be

. Targeting is a crucial component of any military operation; providing
“precision targeting” support, including the provision of intelligence to be
immediately used in the conduct of hostilities, is of
support amounting to co-belligerency. Australia has not stated the precise
contribution its personnel are making.

On the information publicly available, it appears that New Zealand has been
party to a NIAC since at least 24 January 2024, when it announced the
deployment of Defence Force members to undertake “precision targeting”.
Depending on the nature of Australia’s contributions it may have been a party
as early as 12 January 2024, or it may have become a party after this time
through a support-based approach, or it may never have become a party.

Reasonable minds may, of course, on whether the situation reaches the
intensity threshold for a NIAC. Even if there is no NIAC, I suggest that the
support-based approach can be analogised to the use of force: through providing
precision targeting assistance since 24 January, New Zealand (and possibly
Australia) is making an essential contribution to repeated acts amounting to the
use of force against a third state’s territory. This approach, and the support-
based approach, is consistent with Article 16 of the
regarding aid or assistance with the commission of an act.

In any case, whether there is a NIAC or not, force is being and has been used;
this raises the question of its legality.

Legal justifications for the use of force

In modern international law, the use of force is tightly constrained both by treaty
and custom. The (uninvited) use of force against the territory of another state
is lawful only either in self-defence against an armed attack, or with the
authorisation of the UN Security Council (UNSC). There has been no UNSC
authorisation; the relevant resolution, , simply acknowledges the
right for a state to defend its own vessels from attack, “including those that
undermine navigational rights and freedoms”. This is not an authorisation of the
use of force, nor has any state invoked the resolution as the legal basis for their

acts. Instead they have almost exclusively referred to their inherent right of
. I here assume that the United States, New Zealand and Australia have
adopted Bethleham’s “unable and unwilling” doctrine to justify acts of self-
defence against non-state actors on another state’s territory; this doctrine is
, but without it, the non-consented use of force on the



territory of a third state would be unlawful. It presumably therefore underlies
the legal advice provided to all states involved in the coalition.

New Zealand and Australia, specifically, have invoked collective self-defence.
New Zealand and Australia both signed a by coalition partners
on 12 January, which invoked collective self-defence and stated that Australia
provided “support” for strikes; and on 23 January New Zealand’s Prime
Minister, its Defence Minister (who is also the Attorney-General), and the
Foreign Minister that the NZDF deployment was an act of “collective
self-defence of ships”.

Collective self-defence is a complex concept. Not only do the core limbs of self-
defence—an armed attack must have occurred, and the response must be both
necessary and proportionate—apply, but according to the ICJ there are two

. A state must declare that it was the victim of an armed attack;
and it must request assistance. Whether the declaratory obligation is an actual
customary rule is ; but the requirement that assistance be requested is
generally accepted.

A request for assistance naturally presupposes that an armed attack has
occurred. This is the key challenge for individual or collective self-defence
claims concerning civilian vessels—especially civilian vessels under the flag
jurisdiction of a third state. It is highly tenuous, for example, to suggest that an
attack on a vessel flagged to Belize but owned by a British-based company,
incorporated in the Marshall Islands, constitutes an armed attack on the United
Kingdom. Even if it did constitute an attack on Belize, they would need to
request collective self-defence. This challenge is likely part of the reason why
both the US and UK’s article 51 letters refer
and invoke individual, not collective, self-defence.

This reference to individual self-defence should be read alongside the lack of
any clear, public request for aid. While there is no requirement that requests for
self-defence be made publicly, it is beneficial for everyone if they are. When
requests are made privately, responding states risk being accused of violating
the prohibition against the use of force, since there may be no clear legal ground
upon which their action is based—it may not even be clear what state made the
request.

Because the factual situation is unclear, while preparing this piece I requested
from New Zealand’s Foreign Ministry two pieces of information: whether a
request for collective self-defence was made, and whether New Zealand
considers that attacks on civilian vessels flagged to third states are capable of
triggering collective self-defence. The Ministry that on January 10, an
informal note was produced titled “United States request for New Zealand
support for action against the Houthi”. As concerns attacks on civilian vessels,
the Ministry refused to release any additional information. Instead, it repeated
the phrase “collective self-defence of ships in the Middle East, in accordance
with international law”.
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The Ministry’s response re-emphasises why it is crucial to identify the precise
legal justification for acts of collective self-defence, and why requests for
collective self-defence should be made publicly. It is not entirely clear whether
a request of “support for action” is a request for collective self-defence. It is also
not clear whether the Ministry believes that the triggering armed attack is the
attacks on civilian vessels flagged to third states, or the attacks on American
naval vessels.

On the assumption that collective self-defence was triggered following an
armed attack against and support request from the United States, the response
must be necessary and proportionate with relation to the threat to the requesting
state. This is important for two reasons:

1) Self-defence is not a carte blanche to take wide-reaching or
opportunistic military action. It must be in response to the triggering
armed attack: that is, the targeting of American naval vessels in the Red
Sea.

2) Justifications that go beyond the immediate threat to American naval
vessels are political, not legal, and risk undermining the legitimacy of
an act of self-defence.

Action which goes beyond the threat, as identified in 1), risks transforming an
act of self-defence into an unlawful use of force. This is why it is so important
that states be clear on precisely what armed attack they are defending against.
Again, it is not clear whether New Zealand or Australia believe they are acting
in collective self-defence of American naval vessels, or if they believe that there
is a free-standing right of collective self-defence related to attacks on civilian
vessels, even in the absence of a request from one or more of those vessels’ flag
states.

Support for military operations in the Red Sea has not only been justified as
self-defence—in fact, it has progressively strayed from this justification. The

and statements by coalition partners make no reference
to self-defence; they rather emphasise the importance of “freedom of navigation
and international commerce” and “holding the Houthis accountable” for their
attacks. The 24 February statement specifically referenced four attacks against
“American and British-owned” vessels. are
registered under the flag state jurisdiction of either the US or UK, or any other
coalition partner. This language suggests that the ongoing operation is straying
from its strict legal basis—self-defence of American and British naval vessels—
and into an amorphous, legally uncertain conflict in pursuit of the free flow of
international trade. If this holds true, then the claim of self-defence will
inevitably expire and the use of force will become unlawful.

Self-defence, including collective self-defence, also triggers a procedural
obligation of reporting measures taken to the UN Security Council. Past
practice, including regarding , indicates that
all states which integrally contribute to a use of force—including in collective
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self-defence—are under a procedural obligation to report their actions. New
Zealand and Australia have not, to date, issued an article 51 letter. While this
does not preclude collective self-defence, it once again makes it difficult to
assess the legality of the claim.

International law, or an IRBO?

So, then, it appears that New Zealand (and possibly Australia) are involved in a
NIAC; and that their involvement is premised on a somewhat unclear
interpretation of the law of collective self-defence; and that rhetoric surrounding
the NIAC has drifted from self-defence to vague questions of accountability and
freedom of commerce. I suggest that this drift, and much of the ambiguity
surrounding New Zealand and Australia’s legal position, is symptomatic of the
difference between a system based in international law and an international
rules-based order (IRBO).

International law is flexible and open-textured: a wide range of actions may be
justifiable within its frame. However, actions must be justified either with
reference to the law, or as otherwise unregulated or non-opposable. In areas
such as the use of force, the law is less open-textured; the primary areas of
contention are the question of whether non-state armed groups can conduct an
armed attack, and whether there is, as a matter of custom, an emerging “unable
or unwilling” rule authorising self-defence against actors located within the
territory of another state.

By contrast, claims which appeal to, for example, “defending freedom of
navigation”, or protecting “international commerce” are not appeals to the law.
Nor, despite their appearance, are assertions that company ownership of a
civilian vessel is somehow analogous to flag state jurisdiction. Such arguments
use legal and law-adjacent terminology, but they are not legal; they are used to
argue for political legitimacy, not legality. They are appeals to an IRBO. This
distinction is important because an IRBO is than
international law. Its contents are wholly indeterminate; it can contain and
legitimise essentially any course of action, provided that the action is justified
as necessary to ensure respect for the order. There is consequently a much
greater latitude in an IRBO approach to, for example, the use of force

, and a much greater deference to
policy considerations. This can lead to situations where an act is politically
legitimate, but nonetheless internationally wrongful.

New Zealand and Australia have, historically, used the term IRBO as a synonym
for international law. The Red Sea intervention perhaps represents the
beginning of a shift in approach. New Zealand and Australia began their
engagement by mixing legal justifications with appeals to an IRBO; subsequent
statements by the coalition, the text of which New Zealand and Australia have
presumably contributed and consented to, have almost exclusively appealed to
an IRBO. I suggest that there are two major concerns which arise from this shift.
First, it may undermine the reputation both states enjoy of being responsible,
predictable actors. This is because it suggests that they are willing to risk
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committing internationally wrongful acts, if doing so is beneficial to the national
interest and can be politically justified. Second, the shift risks the wider integrity
of international law: when a group of states, through their appeals to an IRBO,
seek to legitimise otherwise internationally wrongful or legally dubious acts,
they encourage other states to do the same. This undermines universality, and
may also result in a proliferation of parallel, competing IRBOs, each of which
seeks to provide different groups of states with policy-based legitimisation for
legally questionable conduct. This risk is especially pronounced when an IRBO
is being deployed to justify departures from the most fundamental elements of
modern international law—such as, for example, when a state asserts that its
national interest or policy considerations legitimise a broadened interpretation
of the inherent legal right of self-defence.
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And So It Is Settled: Copyright can be classified as
Relationship Property for the purposes of
Relationship Property Settlement in Aotearoa New
Zealand

Dr Durgeshree (Dee) Raman

Recently the Court of Appeal in New Zealand considered for the very first time
whether copyrights are ‘relationship property’ for the purpose of a relationship
property dispute settlement, where the property in question are works of art.
Whilst the Family Court stated no, the Court of Appeal, in agreeing with the
High Court, has answered in the affirmative.

The following outlines the prerequisites to qualify intellectual property (IP) as
‘relationship property’ in other jurisdictions before it outlines the key points of
Alalddkkold v Palmer [2024] NZCA 24 and concludes by looking at the sort of
IP that might be considered relationship property as a result of this case and the
statutory protection conferred against it.

IP as Relationship Property in other jurisdictions

Alalddkkold v Palmer demonstrates that the Family Court will have jurisdiction
to treat IP as relationship property where: 1) there is no conflict between the
relevant family and IP legislations, or where the IP legislation does not take
precedence; 2) property is either undefined (as in the UK’s Matrimonial Causes
Act 1973) or defined to include any interest in personal property (as under
Ontario’s Family Law Act 1990, s 4(1)); 3) the IP was acquired during the
relationship; and 4) there is no enforceable contracting out (of the family
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legislation) agreement between the parties. The following demonstrates aspects
of these through case law.

Alaliiikkold v Palmer: A brief snapshot

Ms Alaldékkold is a successful artist, who created a number of artworks during
her 20-year marriage to Mr Palmer. In their relationship property dispute, it was
accepted that the actual artworks that remained in the possession of either party
at the end of the relationship were relationship property in terms of the Property
(Relationships) Act 1976 (PRA). However, Mr Palmer sought to have
ownership of the copyrights in the artworks (‘the copyrights”) that he had so
that he could make financial gains from them. Thus, the issue was whether the
copyrights constituted relationship property or Ms Alalddkkold’s separate

property.

The Family Court ([2020] NZFC 1635), held that the copyrights were
‘property’, falling within either or both of the categories of property under s 2(c)
(any interest in any personal property) and s 2(e) (any other right or interest), of
the PRA. Judge Grace also found that while the artworks were relationship
property, having been created during the relationship, the copyrights in them,
which were severable from the artworks and derived from Ms Alaladkkold’s
skill and authorship, were therefore separate property (at [19] to [23]). Mr
Palmer appealed to the High Court.

The High Court ([2021] NZHC 2330, [2021] NZFLR 515) also held that the
copyrights fell within the definition of property, particularly under s 2(e) of the
PRA. However, having considered that Judge Grace had erred in classifying the
copyrights as separate property, it remitted that matter back to the Family Court.
In doing so, the High Court noted that while the Family Court had ‘broad’
discretionary powers to make vesting orders, ‘there is no requirement that
copyright in a work must follow an order vesting the work in one party or the
other (at [49]), indicating that Judge Grace was correct to conclude that the
copyrights were severable from the artworks.

Instead of going back to the Family Court, Ms Alaldékkold appealed the order
of the High Court to the Court of Appeal. The questions to be considered were:
1) whether the copyrights were property for the purposes of the PRA; 2) if they
were property, how should be classified under the PRA; and 3) if they were
property, how should they be treated to ensure equal division of property under
s 11(1) of the PRA, there being no ‘extraordinary circumstances’ here that
would make equal division ‘repugnant to justice’, as provided for under s 13(1)
of the PRA.

In order to determine whether the copyrights were ‘property’, the Court of
Appeal first considered the Copyright Act 1994 (CA). Section 14(1)(a)
relevantly provides that ‘[c]opyright is a property right that exists, ... in original
works of ... artistic works’. The Court held that copyright comprises a ‘bundle
of rights’, which includes the right to make copies of, issue copies to the public
and communicate the work to the public (see s 16 of the CA and the Court’s
discussion at [20]), but do not include moral rights to the artworks which are
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dealt with separately under the CA (see Part 4 and s 118). The moral rights were
held to belong personally to Ms Alaldadkkold. As copyright is expressly
recognized as a property right by s 14(1) of the CA, the Court of Appeal held at
[29] that it fell within the definition of ‘property’ under s 2(e) of the PRA which
covers ‘any other right or interest’ and also fell within the s 2(c) definition of

any ... interest in any ... personal property’, consistent with the finding of the
Family Court.

Having determined that the copyrights were property, the Court of Appeal then
considered whether they were separate or relationship property. Relationship
property includes property acquired after the relationship began, regardless of
whether it is owned jointly or separately (s 8(1)(e) of the PRA). Separate
property is all property acquired before and after the relationship, all gifts and
inheritances, and specific types of other property (ss 9, 9A and 10 of the PRA).
Whilst Judge Grace considered Ms Alaldaakkold’s personal artistic skills as tied
to the copyrights, Isac J of the High Court differed in this respect. Isac J held
that despite the fact that Ms Alalddkkold’s skills allowed the copyrights to exist,
when those skills were applied towards creating the artworks during the
relationship, the copyrights in those works ‘became relationship property, as it
came into existence during the relationship’ and expressed that to approach it
otherwise would allow anyone with skills entering into a relationship and
producing property during the relationship to ‘be able to avoid the equal sharing
presumption on the basis that the skill was ‘theirs’,” the result of which would
be inconsistent with the scheme of the PRA (see [36] of the High Court
judgment).

The Court of Appeal considered that copyright attaches automatically once an
original artwork is created, as under s 14(1) of the CA. Although Ms
Alaladkkold argued that her skills and qualifications were an intrinsic part of the
property interest in the copyrights, the Court considered that those were an
intrinsic part of her as an individual artist and thus non-transferable and not
property for PRA purposes. This was distinct from the artworks themselves,
which carried the bundle of rights, which inter alia comprised the property
rights in the copyrights of her artworks. Therefore, the copyrights which
attached to the artworks (to which her personal skills had been applied) were
property. Even though Ms Alaldikkold became the sole legal owner upon
creation of each artwork (as per s 21 of the CA), this did not matter to the
classification of property under the PRA, which approaches classification of
property based on when and how it was acquired rather than based on legal or
equitable ownership. Moreover, the PRA provides that ‘[e]very enactment must
be read subject to this Act, unless this Act or the other enactment expressly
provides to the contrary’ (s 4A). As the CA does not contradict the PRA, the
Court of Appeal concluded that Isac J was correct to find that there was nothing
in either of the statutes to suggest that Parliament intended to remove IP from
the reach of the PRA.
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Having concluded that the copyrights were relationship property, the Court of
Appeal then considered whether the copyrights should be divided, or whether
Ms Alaladkkoléd should retain ownership of the copyrights with a compensating
adjustment from other relationship property. The Court reflected on the
objective of the CA, which is to confer protection to creators for their
intellectual and creative efforts which are personal in nature, and to promote
creativity by granting them control over the commercialisation of their
creations. Bearing in mind the ‘clean break’ philosophy of the PRA, conferring
Ms Alalddkkaolda ownership over the copyrights would enable the parties to move
on independently. Therefore, the Court considered that it was appropriate to
allow Ms Alalddkkold to retain ownership of all the copyrights and for Mr
Palmer to receive compensatory adjustments from the other relationship

property.

Future Implications of Alaliidkkoli v Palmer

The Court of Appeal found that ‘[r]ecognising intellectual property acquired
during a relationship as relationship property is consistent with the PRA’s
recognition that although the contributions of the partners to a relationship may
be different, they are both valuable’ (at [44], consistent with s 18 of the PRA).
This judgment is applicable not only to non-registerable IP such as copyrights
and trade secrets but other types of registrable intellectual property as well, such
as trademarks, patents, designs, plant variety rights and geographical indicators.
While IP can be subject to the PRA, section 21 of the PRA allows
spouses/partners the freedom to self-determine the division of their relationship
property upon divorce/separation. The courts respect parties’ rights to conclude
such agreements and will only interfere where enforcing them would cause
‘serious injustice’ (as per s 21J of the PRA). Morevoer, since Wood v Wood
[1998] NZFLR 516, there is greater onus to meet the threshold to have a valid
contracting out agreement set aside.
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Empowering Women in Criminal Defence: Redefining
Jurisprudence Through Marginalized Perspectives and
answering the ‘Cocktail Party Question’.
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Introduction

In the realm of criminal defence, the question ‘How can you defend those
people?’ echoes as a persistent challenge, .
Yet, within this seemingly entrenched adversarial landscape, women defence
counsel possess a unique vantage point that can redefine jurisprudence and
challenge prevailing norms. The > —how can you, as a
woman, defend those people — has transformative potential when considering
international criminal law through a critical feminist lens. This is particularly so
in the context of the complexities of defending individuals accused of gender-
based violence (GBV) and gender persecution in the International Criminal
Court (ICC). One potential is that women have the opportunity to apply
feminist, anti-carceral and Third World approaches to international law, hitherto
on the margins. This article is a short exploration of the potential of a feminist
approach to criminal defence in light of the prevailing patriarchal and
imperialist norms entrenched in ICL and its

Feminism in International Criminal Law

The underscores the uphill
battle feminist activists have faced in elevating GBV as a key concern.
However, over the past few decades,

, culminating in ,
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particularly sexual violence against women during conflict,
. Yet, despite these advancements, there are

in addressing gender-
based crimes and a on . This focus on
prosecutory ‘success’ relies on the liability and punishment (often,
incarceration) of individuals for widespread and systemic attacks. This
individual liability/systemic problem dichotomy gives rise to an interesting and
important area for further examination — for example it may reveal the
opaqueness of the ¢ ’, when one considers how much GBV occurs
outside conflict situations; therefore, in a case where the very existence of
‘conflict’ is challenged can GBYV that is a routine behaviour of men be separated
from acts that have a nexus to an alleged conflict?

The Prosecutorial Preoccupation

The ICC's prosecutorial focus on GBV has garnered significant attention from
feminist scholars, who often critique outcomes of specific investigations or

trials for . This ¢
’ in feminist legal activism has faced scrutiny for its reliance on punitive
measures, which may inadvertently and

. Moreover, concerns arise about
the intersectionality of gender-based crimes and the
within the criminal justice system. These questions can be heightened
where complicity by an accused person is alleged not by direct presence but by
a group policy and can be exacerbated where reparations for victimhood are
linked to conviction of an individual, rather than findings on the situation. The
opportunity presented to grapple with the scope of complicity law and thus the
scope of liability may allow for the development of
jurisprudence to delineate between group responsibility for human rights abuses
and individual culpability more clearly. Current cases also provide a unique
opportunity to more clearly enunciate the meaning and interpretation of
> under the Rome Statute to clarify the ambiguities and ¢
about its prosecution. However, the idea that the only way to build
jurisprudence is through ‘successful’ prosecutions (by this logic, conviction) is
a narrow view, as meaningful interpretation may be garnered from a successful
defence, that goes beyond the symbolic weight of a prosecution as the next
desirable thing in a linear progression of law-making.

Embracing Marginality in Criminal Defence

For women defence counsel, often also marginalised, navigating the
complexities of international criminal law often means grappling with
intersecting forms of marginalization, both within legal institutions and broader
society. However, far from being a hindrance, these experiences offer valuable
insights into the lived realities of marginalized communities and the systemic
injustices they face. By embracing the ambiguities of the margins, women
defence lawyers can bring a nuanced understanding to their advocacy efforts,
challenging entrenched biases and advocate for more equitable outcomes. There
can also be the occasional brave or controversial step — depending on your
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outlook — to challenge a whole system, especially around issues such as religion
or torture. Moreover, the defence upholds right of the accused to a fair trial,
which is of utmost importance and, as , the ‘success’
of a court should be judged on fair and impartial proceedings rather than a
metric of convictions.

Redefining Success: A Feminist Approach to Criminal Defense

Traditional measures of success within the legal profession often prioritize
convictions and acquittals. However, for women defence counsel, success
extends beyond mere courtroom outcomes. By centering the experiences and
voices of marginalized individuals, women lawyers can redefine success in
terms of amplifying marginalized narratives, challenging oppressive structures,
and advocating for systemic change. At the same time, feminism in ICL is
centered around the equal application of standards to women and men (and, by
the authors, among all genders). This requires detailed examination of witnesses
and victims; the frequent criticism of women lawyers engaging in rigorous
questioning of women witnesses is facile as it undermines the autonomy of
those women and the ability of women lawyers to properly uphold evidentiary
standards. On the contrary, women lawyers are sometimes uniquely able to
employ trauma-centered approaches where appropriate to preserve the integrity
of both evidence and person. In doing so, they not only uphold their ethical duty
to their clients but also contribute to a more just and inclusive legal system.

Cases in the ICC provide a unique opportunity to examine both defences for
accused persons and accusations of GBV/gender persecution. As noted above,
feminist scholarship has primarily focused on prosecution and there exists a
noticeable gap in the literature addressing defence strategies within ICL.
However, a feminist analysis of defence may offer a critical lens through which
to challenge prevailing norms and provide nuanced contextualization of gender-
based crimes.

Defence teams must grapple with the reality (and truism) that while certain
rights are universal, there are significant differences in cultural, social, and legal
norms in different parts of the world that must be understood.
and its role in fracturing societies along racial or religious lines
over the events in many countries where conflict occurs, or
is alleged to occur. This requires defence teams to explore and understand the
history and traditions predating the events, including practices which may echo
in other parts of the world. Gender-based violence is ubiquitous, and regarding
charges arising out of armed conflict, it is imperative to determine whether such
acts are actually connected to any alleged armed conflict (the ‘nexus’), or
whether they are properly addressed in other fora. Furthermore, it is essential
that women form part of the courtroom exercise that determines such issues.

Recognising intersectionality in practice means navigating gender, race, culture,
and socioeconomic status. As women defence counsel, this intersectionality lies
at the heart of defence advocacy through helping courts to recognize the
interconnected nature of these issues to better understand the unique challenges
faced by the accused and thus advocate for more tailored and holistic judicial
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understanding. Moreover, by amplifying the voices of those from marginalized
communities within legal discourse, women defence counsel can, and do,
challenge dominant narratives to pave the way for more inclusive jurisprudence
— often whilst also battling perceived norms about their own role.

Empowering the Next Generation: Mentorship and Advocacy

Such challenges require resilience and an emphasis on empowering women
defence counsel. This is where mentorship can play a crucial role: by fostering
supportive mentorship networks and providing opportunities for skill
development and leadership, experienced women lawyers can support the next
generation of advocates to embrace their marginality and leverage it as a catalyst
for change — as well as supporting each other when faced with overzealous
prosecutors or inflexible administration. Moreover, by advocating for systemic
reforms within legal institutions, women defence counsel can create more
inclusive and equitable spaces for future generations of practitioners: one that
is more than a ‘well-being’ mantra, oft used to suggest women cannot cope.

Conclusion

In conclusion, the intersection of feminism and criminal defence in ICL presents
both challenges and opportunities for advancing gender justice. While the
notion of a ‘feminist defence’ may seem unconventional within traditional legal
paradigms, it holds promise as a mode of resistance and incursion against
patriarchal norms. By advocating for accountability and contextualizing gender-
based crimes within broader socio-political landscapes, a feminist defence has
the potential to reshape the discourse surrounding GBV from both prosecutorial
and defence angles and foster more equitable outcomes within the realm of
international law. It follows that women defence counsel possess a unique
ability to redefine jurisprudence and challenge prevailing norms within the legal
profession and in court. By embracing their experiences working in the margins,
they can bring a nuanced understanding to their advocacy efforts, amplify
marginalized voices, and advocate for systemic change. Through mentorship
and advocacy, women defence lawyers can empower the next generation of
advocates to continue this important work, paving the way for a more just and
inclusive legal system for all: bringing a much needed ‘cocktail’ of experience
and understanding to the party.
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