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Editorial

ANZSIL Perspective is currently seeking new members to join our editorial
team. If you are interested in contributing your time and your knowledge
of international law, please email:

Téna koutou, yumalundi, and welcome to this
edition of ANZSIL Perspective. Edition 40
features a timely article on the legal perspectives
of the ICC’s application to arrest leaders of Israel
and Hamas by Jack Holmes and a contemplative
examination of the value of comparative
approaches to international law scholarship by
Ramona Vijeyarasa.

The global communication outage on July 19, 2024, exposed significant
vulnerabilities in our interconnected world. This event, along with the
International Court of Justice's (ICJ) call for Israel to end its occupation of
Palestinian territories, raises critical questions about international law, cyber
security, and the responsibilities of states and private entities. For
those sovereignty experts amongst our readership, the disruption, reportedly
affecting major cloud service providers, underscores the importance of research
regarding state conduct in cyberspace. Of course, if a cyberattack is found to be
the cause, attributing responsibility becomes complex. International law must
evolve to address whether such attacks constitute a breach of sovereignty and
how states can lawfully respond. Similarly, if one youth in a basement mis-
entered some code there are rich pickings for future articles on state duties to
prevent harm other states and the transnational nature of cyber threats. In
addition, with major disruptions stemming from the private sector, the role of
corporations in international law comes into focus, especially those who have a
quasi-public function, underscoring the complexities in international
cooperation and the critical analysis needed for existing frameworks. Finally,
the impact of the outage on individuals’ access to information and services must
raise the antennae of our human rights lawyers. Almost simultaneously to the
outage (and I am not saying the two are connected), the ICJ's ruling calling for
Israel to end its occupation of Palestinian territories marks a significant moment
in international law. The court declared Israel's occupation "unlawful,"
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emphasizing the Palestinians' right to self-determination and condemning
practices such as settlements and resource diversion. Reactions to the judgment
will test our international legal frameworks in prolonged conflicts. Addressing
both these challenges requires a concerted effort by states, private entities, and
international organizations to develop and enforce comprehensive legal norms
and cooperative mechanisms and some great articles for our future editions.

ANZSIL Perspective welcomes submissions from every level of post-
graduate scholarship and legal practice for review and publication. We
look forward to reading your perspectives on international law ahead of
our next deadline: 23 August 2024.

Felicity Gerry KC (Editor)



Perspectives

Legal Perspectives on the ICC Prosecutor’s
Application to Arrest the Leaders of Israel and Hamas

Jack Holmes
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Background

On 20 May 2024, against the backdrop of the conflict in Israel and Gaza, the
Office of the Prosecutor of the International Criminal Court (ICC) applicd for
arrest warrants for, among others, Benjamin Netanyahu, the Prime Minister of
Israel, Yoav Gallant, the Minister of Defence of Israel and Yahya Sinwar, the
Head of the Islamic Resistance Movement (Hamas) in the Gaza Strip. Karim
Khan KC, the ICC Prosecutor, has stated that he has reasonable grounds to
believe that these suspects bear responsibility for war crimes. Last year, the ICC
took a mere 23 days to issuc an arrest warrant for Vladimir Putin, the President
of the Russian Federation. The issuance of these warrants is ultimately a
decision for the ICC judges, but given the intensity and pace of the conflict in
Gaza, the Court may also decide with haste.

The Alleged War Crimes and Crimes Against Humanity

With respect to alleged Israeli war crimes and crimes against humanity, the
Prosecutor believes that Mr Netanyahu and Mr Gallant bear criminal
responsibility for the following crimes, all allegedly committed since 7 October
2023:

War crimes


https://www.icc-cpi.int/news/statement-icc-prosecutor-karim-aa-khan-kc-applications-arrest-warrants-situation-state
https://www.icc-cpi.int/news/situation-ukraine-icc-judges-issue-arrest-warrants-against-vladimir-vladimirovich-putin-and

Intentionally using starvation of civilians as a method of warfare
(contravening Article 8(2)(b)(xxv) of the Rome Statute);

Wilfully causing great suffering, or serious injury to body or health
(contravening Article 8(2)(a)(iii));

Cruel treatment (contravening Article 8(2)(c)(1));

Wilful killing (contravening Article 8(2)(a)(1));

Murder (contravening Article 8(2)(c)(1));

Intentionally directing attacks against a civilian population
(contravening Articles 8(2)(b)(i) or 8(2)(e)(1)).

Crimes against humanity

Persecution against any identifiable group or collectivity on political,
racial, national, ethnic, cultural, religious, gender or other grounds
(contravening Article 7(1)(h));
Other inhumane acts of a similar character intentionally causing great
suffering, or serious injury to body or to mental or physical health
(contravening Article 7(1)(k)).

Hamas’ alleged crimes are set out below:

War crimes

Taking hostages (contravening Article 8(2)(c)(iii));

Torture in the context of captivity (contravening Article 8(2)(c)(1));
Rape and other acts of sexual violence in the context of captivity
(contravening Article 8(2)(e)(vi));

Outrages upon personal dignity in the context of captivity (contravening
Article 8(2)(c)(i1));

Murder (contravening Article 8(2)(c)(1)).

Crimes against humanity

Extermination (contravening Article 7(1)(b));

Rape and other acts of sexual violence in the context of captivity
(contravening Article 7(1)(g));

Torture, in the context of captivity (contravening Article 8(2)(e)(vi));
Murder (contravening Article 7(1)(a)).

The Court’s Decision

In coming to its decision, the Court must make its decision to issue a warrant of
arrest based on a two-limbed test contained in article 58 of the Rome Statute,
which requires satisfaction that:

(a) There are reasonable grounds to believe that the person has
committed a crime within the jurisdiction of the Court; and
(b) The arrest of the person appears necessary:
(i) To ensure the person’s appearance at trial;



(ii) To ensure that the person does not obstruct or
endanger the investigation or the court proceedings,
or

(iii)  Where applicable, to prevent the person from
continuing with the commission of that crime or
related crime which is within the jurisdiction of the
Court and which arises out of the same
circumstances.

With respect to limb (a), the Prosecutor will attempt to satisfy the Court of both
the jurisdictional aspect and the criminal culpability of the suspects based on
the Prosecutor’s own investigations and from the of the Panel of Experts
in International Law released the same day as the Prosecutor’s announcement
of the application, on 20 May 2024. The report was authored by a number of
barristers, former judges, legal advisors and international law professors. At
paragraph 34 of the report the unanimous conclusion was set out, wherein ‘the
Panel unanimously agrees with the Prosecutor that the applications for arrest
warrants, and material submitted by the Prosecutor in support of each
application, demonstrate reasonable grounds to believe that the Court has
jurisdiction over the crimes set out in the applications for arrest warrants, that
these crimes were committed and that the suspects are responsible for them.’
With respect to limb (b), the Prosecutor might rely on sub-limb (b)(iii) and argue
that the arrest warrants are needed to prevent the continuing commission of the
alleged crimes.

The Impact of the Warrants
Taking a focus on the highest-profile suspect, Mr Netanyahu’s reputation is on
the line; the arrest warrant would group him with other leaders who were or are
subject to ICC warrants, including Muammar Gaddafi, Vladimir Putin and the
leader of Hamas. Mr Netanyahu’s freedom is also at risk, as an issued arrest
warrant would mean that any State Party to the Rome Statute is bound to
immediately take steps to arrest him, as required by article 59 of the Rome
Statute. This would limit Mr Netanyahu’s future movements, as the

to the Rome Statute are 124 in number, spanning 33 African States, 19
Asia-Pacific States, 19 Eastern European States, 28 Latin American and
Caribbean States and 25 Western European and other States. Some notable
States that did not ratify the treaty include the USA, China, Saudi Arabia, Iran,
Russia and importantly, Israel. Indeed, as there are no time limits on ICC arrest
warrants, this could mean that Mr Netanyahu is unable to travel to these States
Parties to the Rome Statute, lest he risk arrest and be transferred to a detention
centre in The Hague.

Reactions

Israel

Mr Netanyahu immediately a statement against the Prosecutor. He
has called the Prosecutor’s actions ‘a moral outrage of historic proportions’ and
that ‘it will cast an everlasting mark of shame on the international court’. Mr
Netanyahu has also called the application ‘a travesty of justice’ and ‘a disgrace’,
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stating that the ICC ‘has no jurisdiction over Israel and Mr. Khan’s actions will
not stop us from waging our just war against Hamas.” Finally, Mr Netanyahu
stated ‘Mr. Khan’s abuse of this authority will turn the ICC into nothing more
than a farce’.

Hamas
Hamas has by saying that the arrest warrant application ‘equates the
victim with the executioner’ and ‘strongly denounces’ the application.

United States of America
The Biden administration has the application ‘outrageous’ and Congress
is moving to impose sanctions on the ICC via the proposed enactment of the
. The last time this happened was under
the Trump administration in 2020 in response to the ICC investigating alleged
US war crimes in Afghanistan, resulting in the US revoking the ICC
Prosecutor’s US visa. These moves follow a threatening letter issued by 12
Republican senators to the ICC Prosecutor on April 24, in which the senators
wrote ‘Target Israel and we will target you. If you move forward with measures
indicated in the report, we will move to end all American support for the ICC,
sanction your employees and associates, and bar you and your families from the
United States. You have been warned.’

European Union
The EU is divided on its stance, with some States such as France the

<

move, and others such as the Czech Republic calling it

b

Australia and New Zealand

In response to the arrest warrant applications, Australia’s Albanese government

has that it respects the ICC’s role. New Zealand’s Luxon government has
that it supports international law but has refused to speak further on the

arrest warrants.

The Possible Security Council Intervention to End the War

Mr Netanyahu cannot be arrested while he is physically in Israel and other Non-
Party States, and indeed article 63 of the Rome Statute states the ICC trial cannot
proceed unless the accused is present. However, article 16 of the Rome Statute
engenders a right in the United Nations Security Council (UNSC) to defer an
investigation for up to 12 months. To do so, the UNSC would need to pass a
resolution under chapter VII of the UN Charter, which is in respect to threats to
the peace, breaches of the peace and acts of aggression. If the arrest warrants
are issued, such a move by the UNSC may encourage the parties to reach a peace
agreement and save both Israel and Hamas the trouble of the ICC warrants
remaining on foot.

Possible Reactions from the UN Security Council
Finally, it is worth considering the possible reactions of the UNSC to the
application for arrest warrants. The UNSC and the ICC are respectively
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responsible for the maintenance of international peace and security (UN Charter
Art 24(1)) and the prosecution of the most serious crimes of concern to the
international community as a whole (Rome Statute Art 5(1)). The UNSC, unlike
the ICC, does not make its decisions solely based on the doctrinal application
of international law, but instead makes decisions that are influenced by politics
and the sensitivities of its Member States. In this case, since the application for
arrest warrants on 20 May 2024, the UNSC has adopted

on 10 June 2024, calling for, among other things, an immediate, full and
complete ceasefire and the release of hostages, a permanent end to hostilities, a
full withdrawal of Israeli forces from Gaza and a multi-year reconstruction plan
for Gaza. Unfortunately, according to from the Permanent
Observer of the State of Palestine to the United Nations, the resolution has thus
far been ignored by the combatants.

In terms of future possible UNSC actions, the UNSC has the power to, and
should at a minimum, adopt a resolution that urges Member States to cooperate
with the ICC in its investigations and with any arrest warrants that may be
issued, particularly pursuant to the relevant Member States’ obligations under
Articles 54 and 59 of the Rome Statute. Naturally, this would only apply to
States Parties to the Rome Statute. The resolution might call for Member States
to cooperate with the collection of evidence and other similar logistical
arrangements, which would assist the ICC prosecutor to carry out its functions
under Article 54(3) of the Rome Statute. Additionally, the resolution might urge
the relevant Member States to take steps to arrest any person the subject of an
ICC arrest warrant, pursuant to Article 59 of the Rome Statute. Such a
resolution is within the realms of possibility, as States that would likely reject
such measures, such as the US and Israel, would not be bound by a resolution
that only affects the States Parties to the Rome Statute. There are other actions
that the UNSC could theoretically take, such as authorising a peacekeeping
mission in Gaza or to sanction individuals or entities obstructing the ICC’s
work, however, given the current state of international relations and the

, it is safe to assume that the US would veto any
such resolution.

Jack Holmes is a PhD candidate at Griffith Law
School. Jack is supervised by Professor Susan Harris
Rimmer, Dr Samuli Haataja and Dr Simon McKenzie.
Jack’s PhD thesis examines the extent that international
law can limit the use of cyber operations against space
assets. Jack’s research also touches on public
international law, space law and international
humanitarian law. Jack is a sessional academic at
Griffith Law School, where he teaches Bachelor of
Laws and Juris Doctor students. Jack has a professional

background as a contract lawyer and has regularly
volunteered his time as a human rights lawyer since
2020.
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Beyond language and geo-political biases: an agenda to
revalue comparative law

Ramona Vijeyarasa

h

Comparative law has always struggled to find its place in international legal
scholarship. have tried to make sense of the differences and
similarities between what comparativists and internationalists do. Yet we
remain in an era of doubt about the value of cross-border, multi-linguistic
comparisons. This has been a long era. German Professor of comparative law,

wrote back in 1984 of a ‘deep skepticism’ about the ‘non-
transferability of law’. Much more recently, scholar of gender and international
law, , described comparative law’s unpopularity, with its
‘near-empty dance card’.

Yet I was reminded of comparative law’s true value when I uncovered an
overlooked provision in a

, enacted in the Philippines when Gloria Macapagal Arroyo was
the Philippines’ 2" female President. The law came to light as part of the
groundwork for , a comparative study of the difference
women leaders make on the lives of fellow women through the legislation
enacted during their tenures. For those less familiar with the global struggle
against gender-based violence, this law was particularly remarkable because it
contained a provision for 10 days paid leave from work for victims of family
and domestic violence, and protection from reprisal — dismissal or
discrimination — if a victim sought to use such workplace leave. Now, more than
ever, Australia as a nation is conscious of the value of such reforms.

Yet when New Zealand introduced 10 days of paid leave for victims of violence
in 2019, it was named and * ’. When Australia
introduced paid leave for victims in 2022, an earlier 2010 local council
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agreement that provided twenty days’ paid leave for victims in the Shire Council
was incorrectly named and a .
In this writing — scholarly and popular press — not only has the Philippines been
frequently overlooked but so too have Spain, Puerto Rico and seven other Latin
American jurisdictions that my research revealed had all enacted paid
workplace leave for victims between the Philippines back in 2004 and Australia
18 years later. Except for the occasional reference to Spain, none of these other
Spanish-speaking jurisdictions rate a mention in the English-language reporting
that I have found.

Why look to other legal systems?

Germany jurist once described comparative law as being
like travel: ‘travelling offers opportunities for learning both about one’s own
country and culture and about other countries and cultures’. Frankenberg
cautioned that in travel, ‘one must make a conscious effort to achieve distance
from the assumptions and confidences that defend one from the uncertainties
brought on by the un-usual’. Now more than ever, in times of global crisis, we
need to be doing the challenging work of traveling across borders to gather the
legislative lessons and shed ourselves of the assumptions that are stopping us
seeing legislative good practice.

had a humbler way of valuing comparative law.
It is simply useful ‘in gaining a better understanding of one’s own national law
and in the work of improving it’. So, what is stopping us?

Linguistic biases and geo-politics
International scholar describes in her research a linguistic bias
in legal scholarship that rises to a ‘linguistic imperialism’. The dominance of
English is asserted. In turn, English is viewed as the language that is good,
strong and trustworthy and therefore other languages as weak and of less value.
International lawyer, Anthea Roberts, too raised her concerns about the
emergence of English in international law as the ‘lingua franca’. In her book,
Roberts suggested that ‘People, materials, and
ideas move more easily within linguistic communities than between such
communities’. Yet, Roberts goes on, it may be that ‘these communities are
having the same debates, only in different languages’.

Here I extend this suggestion by directing attention to what is lost where the
debates that may be vibrant and robust in one set of nations speaking the same
language are not making their way across borders to others. In turn, rich
legislative experiences go unnoticed until many years later when they become
known in the Anglophone world. Of course, this English language imperialism
is felt both across countries but also nationally. For instance, the Philippines is
a nation with 175 individual languages; while Tagalog-based Filipino is the
national language according to the 1987 Constitution, it has made

into the Filipino legal system, where English continues to dominate.
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Nonetheless, there are some Spanish-language laws from Latin America that
have been widely regarded in English academic literature as pioneering ‘firsts’.
Argentina’s legislation to establish transgender rights has been, rightly, noted
as ; Ecuador’s constitutional protections of the right to nature
have been named . There may, therefore, be other factors at play
that both amplify English-language biases while obscuring good practices in the
overlooked jurisdictions.

The geopolitical values that underpin global evaluations of which countries lead
in the struggle to become more gender equal come to the fore. As a global
community, we continue to label certain nations as the world leaders on gender
equality, often the Nordic ones. The World Bank’s Women, Business and the
Law report has even in which “no inequalities” across
gendered lines are said to exist in the eight areas measured by the Index,
including in Belgium, Denmark, France, Latvia, Luxembourg, and Sweden.

Countries such as sit at the other extreme,
driving a sense that there is little to gain from these Third World nations. In the
words of Indian feminist scholar , ‘there is a sense that feminist

gains made in the west are what every other part of the world needs to aspire to.
If you have not aspired to being somewhere along that ladder you’re a poor
cousin; you’re left behind.’

Paid leave for victims of violence is a subject that offers us a lens to interrogate
these failings of comparative legal scholarship and to ask how comparative law
scholars can do things differently to enable law reformists to benefit from the
good practices that may have emerged in some countries many years ago. In
some respects, the hesitancy of comparative law scholars to venture too far
beyond one’s borders is understandable. reminds us that
comparativists tends to contextualise, to seek local meaning to interpret law and
law’s relationship to a specific culture. Fluency in language and a deeper
cultural knowledge than may be available to an outsider is often required.
Arguably this task of undertaking comparative studies that are rigorous,
nuanced and both global and localised has overwhelmed the comparative legal
scholar who has therefore been unable to broaden the scope of laws included in
their scan.

Importantly, we must ask to what extent we can forgive legislators in
Anglophone nations for not considering legislation in other languages. Spanish
is considered one of the global languages. in other words, even
though it is overlooked by English-language legislators and scholars in this area
of law reform, it is still a globally dominant language. One can only begin to
imagine what practice is lost by having inaccessible to the Anglo world a much
greater diversity of languages beyond the twelve or so that are the world’s most
dominant.

Clearly it is time to fill up comparative law’s dance card. As said,
the goal is a worthy one: ‘to reform and improve the laws, to further justice and
to better the lot of humankind’.
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Note: This ANZSIL Perspective is based on

published in the International Journal of

Comparative Labour Law and Industrial Relations, 40(2) (2024), pp. 239-274.
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