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Editorial

|| . international law as a pillar of Australian and New

Zealand commitments to human rights, global health, and maritime and environmental

Téna koutou, yumalundi, and welcome to this edition
of ANZSIL Perspective. Edition 41 features and
excellent Perspective from Caroline Foster on the
2024 Updated WHO Health
Regulations and a special extended perspective on
ITLOS’ Advisory Opinion on Climate Change from

International

Frances Anggadi, Constantinos Yiallourides,
Douglas Guilfoyle, Karen Scott, and Tim Stephens.

These thought provoking analyses remind us that

obligations. The adoption of treaties, the incorporation of international standards into
national legislation, and active participation in global institutions illustrate how
international law influences our states’ approaches to critical issues on both domestic
and global stages.

ANZSIL members’ expertise in international law profoundly influences how Australia
and New Zealand address global challenges and Perspectives like those in this edition
can be instrumental in guiding national policies and highlighting the critical role of
law in safeguarding public health and protecting our environments, managing their
resources and acting responsibly.

Yet, the influence of international law is not without its challenges. The reluctance of
both countries to fully incorporate international human rights norms into domestic
law—such as Australia’s ongoing debate over a federal human rights act—is a
continuing complex challenge. Nonetheless, international law remains a cornerstone
in the human rights, health, and maritime governance architecture of Australia and
New Zealand. It provides a framework for accountability, guides domestic reforms,
and shapes foreign policy. As global challenges evolve, especially in areas like public
health and maritime security, continued engagement with international law and
institutions like the WHO and UNCLOS will be essential. I am delighted that ANZSIL
Perspective can offer opportunities for continuous dialogue, innovation, and reform
through our diverse scholarship.

ANZSIL Perspective welcomes submissions from every level of post-
graduate scholarship and legal practice for review and publication. We
look forward to reading your perspectives on international law ahead of
our next deadline: 27 September 2024

Felicity Gerry KC (Editor)



Perspectives

The 2024 Updated WHO International Health
Regulations: Will Fear of Import Bans continue to
Disincentivise Disease Outbreak Notification?

Caroline E Foster

Photo: Bernard Spragg

This Perspective was developed, following the negotiation of the 2024 updated
WHQO International Health Regulations, with the kind agreement of the
publisher, based on the earlier piece Caroline E Foster, ‘Disease Outbreak
Disclosure and Trade in Goods: A Specific Instances Inquiry Mechanism?’
published in (2020) 18 New Zealand Yearbook of International Law 3-25.

This ANZSIL Perspective enquires into whether the recently updated WHO
International Health Regulations pay sufficient attention to the disincentives
for countries to declare disease outbreaks. The World Health Organisation
(WHO) Director-General’s declaration of mpox as a Public Health Emergency
of International Concern (PHEIC) under the International Health Regulations
(2005) announced on 14 August 2024 reminds us how important it is to ensure
that these disincentives are not so great as to dissuade the notification of public
health events that should be reported to the WHO.

The economic costs of reporting disease outbreaks are a notorious problem
(Benvenisti 2020; Worsnop 2019). According to the Review Committee
convened by the WHO Director-General to review the Regulations’
functioning during the COVID-19 response, the most important factor limiting
compliance with the International Health Regulations 2005 (IHR) was the


https://www.who.int/news/item/14-08-2024-who-director-general-declares-mpox-outbreak-a-public-health-emergency-of-international-concern

inherent tension between the IHR’s aim of protecting health and the need to
protect economies by avoiding travel and trade restrictions (

). However it remains up to States
individually to decide on the extent to which they keep their borders open for
the movement of goods and persons from territories affected by disease
outbreaks ( ). This is a matter of sovereignty (Art 3(4)
IHR; Chung-fa Lo, 2010). The IHR respect and provide for States Parties’
rights to take “additional measures” over and above WHO recommendations,
in pursuit of public health risk protection. States Parties may rely on the
precautionary principle, and in dealing with a new pathogen this is particularly
important. In doing so they must comply with IHR Article 43.

Little increased accountability for unwarranted import bans in the
updated IHR of 1 June 2024

The fear that disclosure may lead to excessive trade bans remains a reasonable
concern for exporting countries, and a real concern for pandemic prevention.
Events during the COVID-19 pandemic illustrate the potential for bans on
movement of goods, which is the focus of this contribution. In July 2020 the
WHO advised that the SARS-CoV-2 virus was potentially carried by fomite,
i.e. contaminated objects and materials ( ). Australian research
published in October 2020 then demonstrated that the pathogen could survive
on smooth surfaces at low temperatures in the dark for longer than expected
( ). The following month, began claiming to have found the
virus on frozen beef, port and fish imports from around 20 trade partners. Such
claims are of potentially serious concern for exporting countries, especially
exporters of primary products for human consumption. Yet in the updated

there is little in the
way of new accountability for unwarranted import bans.

The fairness of expecting full disease outbreak disclosure

The experience above is particular to COVID-19, but the history of concern
about the economic impact of major trade bans makes clear the size of the
problem (Aginam, 2004), which is magnified by the potential for copy-cat
conduct in a time of crisis (Worsnop, 2019). The EC response to the 1991
cholera outbreak in Peru, together with neighbouring countries’ restrictions, is
said to have cost Peru over US$770 million in trade losses that year, even
though trade measures were adopted contrary to clear statements that there was
no basis for restrictions on travel or trade issued by the WHO and the United
States Centers for Disease Control (von Tigerstrom, 2005). A similar pattern
was seen in the EU response to cholera in East Africa in 1998 (Fidler, 1999).
Following the 2016-2017 cholera outbreak in Yemen trade appears to have
been severely affected and public health scholars continued to articulate the
concern that “The fear of economic sanctions ... that could lead to loss of trade,
and travel restrictions that could impact tourism are major barriers to accurate
reporting of cholera by countries” (Ganesan, Sengupta and Legros, 2020).
Scholars have questioned the fairness of expecting full disease outbreak
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disclosure while leaving reporting countries’ economies exposed (von
Tigerstrom, 2005). Further, ensuring international trade flows may be all the
more important when countries are in need of financial resources in order to
deal with the economic impacts of an epidemic.

The updated IHR still offer only “consultations” between affected parties

How then do the updated IHR measure up? The relevant amendments are in
Article 43(7). They are relatively minor. Prior to the 2024 update, Article 43(4)
already left it open to the WHO, after assessing the relevant information, to
request that a State Party reconsider the application of additional measures.
Very occasionally, the WHO has made such an Article 43(4) request. In the
case of the 2018 Nipah Virus outbreak in India WHO interaction with five
States banning products from Kerala led to two of these States lifting their bans
(Burci and Negri, 2021). Article 43(7) further already allowed that a State Party
impacted by an additional measure might request “consultations” with the
implementing State Party to clarify the scientific information and public health
rationale underlying the measure and find a mutually acceptable solution. The
2024 THR update has added explicit provision for these “consultations” to take
place either directly or through the WHO Director General, who may facilitate
consultations between the States Parties concerned. Information shared during
the consultation must be kept confidential unless otherwise agreed. This is
rather a small advance in terms of identifying mechanisms for accountability
in respect of unwarranted trade bans. There would in practice be a range of
further options available, and it was open to the IHR negotiators to consider
including them.

The option of inquiry

What more might have been included in the updated IHR? Provision for the
well-established international legal process of inquiry (de Brabandere, 2022)
in such cases might have been an option (Foster, 2020). Compulsory arbitration
has also been suggested as a back-up for unresolved complaints (Wedong and
Lin, 2021). An inquiry, triggered by a complaining party and carried out by a
small neutral third-party body, could be tailored around the task of openly
establishing the particular facts of a given situation of import restriction.
Reviews on the handling of past epidemics have emphasised the need for
measures affecting international travel and trade to be evidence-based (

, 2015), referring in this context to the
results of risk assessments, public health indicators, scientific evaluations of
measures, sectors consulted, and measures’ integration in national response
strategies (

).
Appropriately appointed members of an inquiry panel could create a dossier
collating the relevant information applicable to the situation in question,
together with information about the trade barriers.
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Depending on the circumstances, and the importance of protecting the
economic interests at stake, an inquiry could be launched ahead of, in place of,
or subsequent to Article 43(7) consultations. The outcomes of an inquiry would
not be legally binding: the rationale of inquiry as an international process is
usually to generate a factual record. Staff at the World Trade Organisation
(WTO) could assist an inquiry, drawing on extensive prior experience in the
running of disputes under the WTO Agreement on Sanitary and Phytosanitary
Measures (SPS), with which the IHR 2005 were drafted to be compatible.
There is also potential for the results of an inquiry to feed into employment of
the good offices of the WTO SPS Committee chair (Art 12.2, SPS Agreement;
1995 Working Procedures of the SPS Committee; Committee’s Decision of 8
September 2014). Like WTO panels’ consultation of scientific experts and
international organisations, IHR inquiries would be structured to promote trust
in the outcome ( ). An inquiry could potentially be followed
ultimately with a determination of the legality of trade barriers under IHR
Article 56 or through the usual WTO or other trade dispute settlement
procedures.

Transparency and a “sunshine” approach

Provision for inquiry would be valuable even if inquiries were seldom held in
practice, because of the reassurance that the availability of this process could
help generate, enabling countries to report outbreaks with lessened concern for
the consequences. When and if there were inquiries, the immediate
consequences of any findings would lie primarily only in the political pressure
generated towards the lifting or modification of restrictions. The emphasis
would ideally be on the rebuilding of States’ relationships. It could be that a
State that maintained import restrictions might find it appropriate to offer ex
gratia trade concessions to help restore the balance in States’ economic and
political relations. Alternatively there is the possibility of establishing a fund
to cross-subsidize countries affected by disease-related trade bans, with
affected States to have the first call on such a fund (Worsnop, 2019; Flood and
Williams, 2004; Aginam, 2005).

Rather than the “naming or shaming” advocated in the past (Benvenisti, 2020),
such an accountability mechanism for trade-restricting pandemic response
measures would be aimed first and foremost at increased transparency,
consistent with the “sunshine” approach recommended in the literature on
compliance with multilateral environmental agreements (Brown Weiss and
Jacobson, 1998). Meantime the WHO continues to keep records of States’
Article 43 measures and generate aggregate annual statistics. Registers of trade
restrictions are also kept in the WTO, like that maintained in the COVID-19
pandemic which recorded measures impacting on trade including export
restraints on goods such as personal protection equipment.


https://www.qil-qdi.org/consulting-the-science-in-world-trade-organization-dispute-settlement-structured-for-trust/

Why are the advances in the IHR minimal?

Why then are the advances in the IHR so minimal? This may be because for
leading agricultural exporting States an accountability mechanism is still a
double-edged sword. They need to protect their export access in other
countries but they may not want to face formal challenges if they need
legitimately to close their own borders, including to protect against
phytosanitary risks. Nevertheless it is objectively the case that establishing
greater accountability around the potential for unwarranted trade bans would
help with timely disease outbreak notification, and in this way protect the
global economy as well as global population health. Concerns around the
economic disincentives to disease outbreak notification are real. Empirical
research has shown, even controlling for surveillance capacity, longer
reporting lags in the States who are particularly vulnerable to being the target
of others’ trade and travel barriers (Worsnop, 2019).

Greater accountability for import bans would complement the updated IHR’s
new provision in Article 18 (3) for WHO recommendations to States Parties to
take into account the need to facilitate international travel and also to maintain
international supply chains. It would also complement the emphasis on equity
and solidarity in the updated IHR and the incentives afforded for timely
notification consistent with the Panel for Pandemic Preparedness and Response
(IPPR)’s emphasis on the importance of incentivising disease outbreak
disclosure (* ”, 2021). This emphasis on equity is
expected to carry through also into the Pandemic Treaty presently under
negotiation, together with provisions targeted at increased upstream prevention
( for a Pandemic Agreement, 2024).

Professor Caroline E Foster is with the Faculty of Law,
University of Auckland, New Zealand, where she teaches
public international law, global environmental law and
international dispute settlement. Caroline is
presently Director of the New Zealand Centre for
Environmental Law (NZCEL). Her publications
include: Caroline E. Foster, Science and the Precautionary
Principle in International Courts and Tribunals: Expert
Evidence, Burden of Proof and Finality (Cambridge
University Press, 2011); Caroline E. Foster, Global Regulatory Standards in

Environmental and Health Disputes: Regulatory Coherence, Due Regard and Due
Diligence (Oxford University Press, 2021); and more recently Foster, C.E. and Voigt C.
(Eds) International Courts versus Non-Compliance Mechanisms: Comparative
Advantages in Strengthening Treaty Implementation (Cambridge University Press,
forthcoming, 2023).


https://apps.who.int/gb/inb/pdf_files/inb9/A_inb9_3Rev1-en.pdf

Special Extended Perspective: A First Reading of
ITLOS’ Advisory Opinion on Climate Change:
Implications for Australia, New Zealand, and the
Pacific

Frances Anggadi, Constantinos Yiallourides, Douglas
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On 21 May 2024, the International Tribunal for the Law of the Sea (ITLOS)

issued a unanimous advisory opinion addressing states’ obligations under the

UN Convention on the Law of the Sea (L/NCL.OS) concerning climate change
impacts in the oceans, including climate-induced ocean warming, sea level rise,
and ocean acidification. The central issue brought before ITLOS was whether
States Parties to UNCLOS, among them Australia and New Zealand, have
specific legal obligations to prevent, reduce, and control marine environmental
pollution resulting from anthropogenic greenhouse gas emissions. In clarifying
that anthropogenic greenhouse emissions qualify as ‘pollution of the marine
environment’ under UNCLOS, ITLOS' advisory opinion carries significant
legal ramifications for the future of the international law of the sea, international
environmental law and climate governance.

Numerous issues of general significance flow from the advisory opinion,
including: the classification of greenhouse gas emissions as a form of 'marine
pollution’; States' obligations to 'take necessary measures' to control and
eventually eliminate such pollution from all sources, whether ocean-based,
land-based and through the atmosphere; States' obligations to exercise 'stringent’
environmental due diligence; and obligations related to international
cooperation and supporting vulnerable states.

Following the issuance of the advisory opinion, the ANZSIL. Oceans and

International Environmental Law Interest Group convened a webinar event on
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28 May 2024 to offer a ‘first reading’ of the opinion and perspectives on its
implications, including for Australia, New Zealand and the Pacific. This
ANZSIL Perspective has been developed on the basis of that webinar event.

Introduction to the Advisory Opinion

Several articles of UNCLOS establish affirmative obligations to ‘protect and
preserve’ the marine environment. Article 194 (and other provisions) direct
states to adopt all necessary measures to prevent, reduce, and control ‘all
sources of marine pollution’. UNCLOS does not explicitly identify greenhouse
gas emissions as a pollutant; climate change and ocean acidification were
simply not considered in the negotiations leading up to UNCLOS. The science
is now, of course, much clearer: anthropogenic greenhouse gas emissions alter
ocean chemistry, causing multiple ‘deleterious effects’ for marine ecosystems
such as ocean acidification, ocean warming, and sea level rise. The impact of
climate change in the oceans, in turn, threatens the livelihoods of many
communities, particularly in low-lying island states such as Kiribati, Tuvalu,
Vanuatu, Antigua and Barbuda, just to name a few. These low-lying states have
been urgently seeking redress and protection under international law.

In December 2022, the

(‘COSIS’), with eight states from the Caribbean and
Pacific in its present membership, made a request to ITLOS to clarify, through
an advisory opinion, the specific obligations of State Parties to UNCLOS
concerning climate change impacts on oceans, including ocean warming, ocean
acidification and sea level rise.

The request was designed with two principal aims: first, to establish that the
deleterious effects on the oceans that result — or are likely to result — from
climate change owing to anthropogenic greenhouse emissions amount to
'marine pollution' under UNCLOS; second, to clarify the specific legal
obligations of States Parties to UNCLOS in addressing the impacts of climate
change on the marine environment.

More than 50 states, intergovernmental organizations, and other groups voiced
their views on these issues before ITLOS. Many of them argued that the
obligations under UNCLOS should be guided by today's scientific
understanding and current threats to the marine environment.

In terms of the substance of the advisory opinion itself, ITLOS first found that
it had jurisdiction to give the opinion, that COSIS’ request was admissible, and
no compelling reasons existed for it to decline jurisdiction. ITLOS also
acknowledged the findings of the IPCC as ‘authoritative assessments’ of climate
change science. Relying on the wording of UNCLOS itself, it found that
greenhouse emissions are a 'substance’ which is 'introduced by humans, directly
or indirectly, into the marine environment', and causes multiple 'deleterious
effects' to living resources and marine life. These effects are clear and
undisputed, confirmed by science, and recognised by states. Thus, the
introduction of greenhouse gas emissions in the oceans amounts to 'marine
pollution' under UNCLOS.


https://www.cosis-ccil.org/
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The significance of this finding . It triggers states’
obligations, stipulated in various provisions of UNCLOS, to take ‘all necessary
measures’ to reduce and control existing marine pollution from such emissions
and 'eventually prevent such pollution from occurring at all." States should
follow the science, notably the findings of the IPCC. States should also be
guided by external instruments, such as those contained in climate change
treaties. States should exercise ‘stringent’ due diligence in relation to
greenhouse emissions [para 241].

This is not simply an obligation of best efforts. States must put in place a
functional national system, including legislation, administrative procedures, and
an enforcement mechanism to regulate greenhouse-emitting activities. As an
example, according to ITLOS, environmental impact assessments should
consider both the specific as well as the 'cumulative' impacts of planned
activities on the marine environment [para 365]. It would mean for instance that,
if a State commissions a new coal power plant which is likely to lead to
increased CO> emissions with consequent harm to the environment, the relevant
emission figures must be assessed, quantified, and identified in terms of the
likely carbon footprint on the ocean, and then published in accordance with
UNCLOS.

Lastly, while some observers may be disappointed that ITLOS did not take the
view that major greenhouse gas-emitting states bear international responsibility
for climate-induced damage to the marine environment, the wording of the
questions posed to ITLOS weighed heavily against any such finding. COSIS'
request only referred to primary obligations under UNCLOS. It did not invite
ITLOS to consider legal consequences arising from the breach of these
obligations. ITLOS did, however, emphasise that if a State fails to comply with
its obligations under UNCLOS to reduce and eventually eliminate emissions,
‘international responsibility would be engaged for that State' [para 223].

This finding may serve as a wake-up call for all major CO»z-emitting State
Parties to UNCLOS. Failure to react and comply could leave them vulnerable
to environmental litigation that may lead to UNCLOS proceedings.
Furthermore, courts and tribunals exercising UNCLOS jurisdiction might now
be more willing to assess and review domestic national authorities' decisions or
policies made by State Parties on issues pertaining to greenhouse gas emissions
and climate change. This includes considering whether those policies align with
the necessary measures requirement under Article 194(1) of UNCLOS.

Perspectives on Australia’s legal position, and other issues of standing and
advisory jurisdiction

This section considers Australia's legal position and the recurrent question of
the scope of ITLOS advisory jurisdiction and the question of COSIS standing,
or rather whether its application should have been declined as a matter of
discretion.

On issues of substance, Australia's principal argument centred on the function
and purpose of UNCLOS as a framework agreement, which allows for the
development of the law of the sea over time through distinct international
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agreements, rules, and standards. Australia accepted that GHG emissions fall
within the definition of pollution of the marine environment under Article 1.
The question then for Australia was how UNCLOS provisions regarding duties
to prevent, reduce, and control pollution of the marine environment related to
State Parties' obligations in respect of anthropogenic GHG emissions under
other treaties.

Australia sought to relate several provisions of the Convention to various
external instruments. In particular, Australia pointed to the general obligation
to protect and preserve the marine environment under Article 192 of UNCLOS,
the obligation to take necessary measures to prevent, reduce, and control GHG
emissions that pollute the marine environment, and to harmonise policies
among states in that regard under Article 194. Australia also referred to the
obligation to take into account internationally-agreed rules when adopting laws
and regulations to prevent, reduce, and control pollution of the marine
environment as per Articles 207 and 212 of UNCLOS. Additionally, in adopting
such national laws to prevent, reduce, and control pollution of the marine
environment from land-based sources or through the atmosphere, there is a duty
to act through competent international organisations or diplomatic conferences
to endeavour to establish global and regional rules and standards, as outlined in
Articles 207 and 212.

Australia's argument was that unlike Part XII of UNCLOS, which was not
drafted with the threat posed by GHG emissions to the environment in mind,
GHG emissions are the specific focus of the UNFCCC and the Paris Agreement.
These two instruments reflect the specific standards and commitments which
the international community, after careful consideration, has agreed upon to
address the challenges posed by climate change.

Australian submissions also rested to some extent on Article 197 of UNCLOS,
which provides that states shall cooperate on a global basis and, as appropriate,
on a regional basis, directly or through competent international organisations,
in formulating and elaborating international rules, standards, and recommended
practices and procedures consistent with this Convention for the protection and
preservation of the marine environment, taking into account characteristic
regional practices.

The argument then was that under the auspices of the UNFCCC and the Paris
Agreement, states are already taking long-term, detailed, and meaningful steps
to address a range of issues associated with GHG emissions and climate change
impacts. Essentially, the Australian argument was that UNCLOS already has
numerous provisions that both require cooperation and the formulation of
further legal standards outside the Convention with respect to a range of issues,
not just pollution. These UNCLOS provisions then reincorporate those
internationally-agreed standards into the Convention. A classic provision of this
sort of genre is Article 94(5) of the Convention, regarding non-flag state duties
concerning generally accepted international regulations. This provision
effectively integrates the most widely ratified IMO conventions on questions of
ship safety and standards into the Convention.
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Australia thus put forward a perfectly respectable argument about how the
Convention might work as a framework convention. But if accepted, it would
have had the effect of treating the Paris Agreement and the UNFCCC as
measures essentially completely fulfilling the duties established in Articles 194,
197, 207, 212, and 192. This is not the route the Tribunal ultimately followed.

Australia chose not to relitigate the arguments it had made in the Sub-Regional
Fisheries Commission (SRFC) advisory opinion that ITLOS lacks advisory
jurisdiction other than the jurisdiction conferred on the Seabed Disputes
Chamber. China was left to make this argument most forcefully, with the UK
simply noting its previous position in the SRFC advisory opinion.
Unsurprisingly, ITLOS was unmoved by submissions that it lacks general
advisory jurisdiction and upheld its approach in the (SRFC) advisory opinion.
The Tribunal held that its advisory jurisdiction arises from the interrelation
between Article 21 of its statute, covering all applications submitted to it in
accordance with the Convention, and ‘all matters’ specifically provided for in
any other agreement which confers jurisdiction on the Tribunal. ITLOS
interpreted ‘matters’ to include requests for advisory opinions. On this view, it
is not the statute alone or the external agreement alone that creates the capacity
for general advisory jurisdiction, but the two taken together. Article 21 provides
for the possibility, and an external agreement may therefore confer it. Article
138 of the rules then provides in more detail that ITLOS may give an advisory
opinion on a legal question if an international agreement related to the purposes
of UNCLOS specifically provides for it, and if a competent international body
submits that question.

This brings us to the question of standing: could COSIS actually activate the
advisory jurisdiction of the Tribunal, and even if that was possible, should it be
allowed as a matter of discretion? The UK, for example, made two very brief
submissions on this point. The first was that a very small number of states—
only two initially, though six in the end—had created an international
organisation with the power to request advisory opinions focused on the
obligations of states that were not parties to the request and had no opportunity
to be involved in framing it. The inference here is that a small number of states
should not be able to bootstrap themselves into advisory jurisdiction by creating
a boutique international organisation.

The Tribunal's advisory opinion does not address these questions directly, but
they are taken up by Judge Kittichaisaree in his . He noted the
contention by some participants that COSIS had essentially concluded an
international agreement for the sole purpose of submitting the request for the
advisory opinion, potentially encouraging further similar requests that may
distort the object and purpose for which the Tribunal was established. The
argument was also made that the Commission was not truly an international
body in the sense of Article 138(2) of the rules. Nonetheless, Judge
Kittichaisaree's view was that the purpose of the Commission was to assist small
island states in promoting and contributing to the definition, implementation,
and progressive development of rules and principles of international law
concerning climate change and the protection and preservation of the marine


https://www.itlos.org/fileadmin/itlos/documents/cases/31/Advisory_Opinion/C31_Adv_Op_21.05.2024_decl_Kittichaisaree_orig.pdf

12

environment. He noted that the members of the Commission, scattered across
the globe, are united by their connection to and dependence on the marine
environment and its resources. Small island states, in particular, are especially
affected by the impacts of GHG emissions on their long-term future, despite
having been negligible contributors to the problem. He also noted that these
advisory proceedings before the Tribunal are the first but certainly not the last
initiative of the Commission, which has also been authorised to participate in
advisory proceedings before the ICJ and the Inter-American Court of Human
Rights. Therefore, in his view, the Commission had a wider function for these
small states that are also using it to pursue proceedings in other fora.

Perspectives on New Zealand’s position and the relationship between
UNCLOS and other instruments in relation to climate change obligations

The Tribunal's advisory opinion aligns significantly with New Zealand's
submissions, reflecting a substantial consistency in both the conclusions
reached and the reasoning employed. New Zealand's position was that
greenhouse gas emissions constitute pollution and that Articles 194, 192, and
other obligations under Part XII of UNCLOS apply to climate change and ocean
acidification. New Zealand recognised the relevance of climate change to
interpreting these obligations when determining necessary measures. Unlike
Australia, New Zealand did not explicitly argue that the climate change regime
constituted these obligations; instead, it adopted a more flexible approach,
leaving the matter open. The submission even quoted the ILC fragmentation
report on compatible obligations, which the Tribunal also referenced. This
suggests that New Zealand would likely be satisfied with the outcome, as it
aligns with their advocated position.

However, the implications for domestic policy are another matter. The opinion
underscores that states, including New Zealand, have stringent due diligence
obligations to prevent marine pollution and to protect and conserve the marine
environment from the effects of climate change and ocean acidification. These
considerations must be factored into decisions on authorising new offshore oil
and gas activities, onshore mining, and potentially addressing methane
emissions from the agricultural sector. New Zealand must also consider its law
of the sea obligations regarding adaptation and blue carbon management,
potentially as part of area-based management strategies.

In terms of how the Tribunal approached the relationship between UNCLOS
and other legal instruments in relation to states’ climate change obligations, two
key issues stand out. The first concerns how external instruments were used in
the interpretation of key provisions of UNCLOS. The second relates to the
relationship between the obligations under UNCLOS and the UNFCCC regime.
The extensive use of external instruments demonstrates that UNCLOS is indeed
a living instrument. International courts and tribunals exercising law of the sea
jurisdiction have historically drawn on external instruments when interpreting
UNCLOS, but what the Tribunal did here is particularly interesting.

The Tribunal highlighted several instances where it relied on external
instruments. The first instance concerns the objective of Article 194(1) of
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UNCLOS, which aims to prevent, reduce, and control pollution of greenhouse
gases. The Tribunal interpreted this provision by asserting that Article 4(1) of
the Paris Agreement creates an obligation for parties to aim for the global
peaking of greenhouse gases as soon as possible to meet temperature targets,
and to undertake rapid reductions thereafter. This objective aligns with Article
194(1) of UNCLOS.

In assessing the necessary measures under Article 194 to address climate change
and ocean acidification, the Tribunal referenced relevant international rules and
standards, including the UNFCCC and the Paris Agreement, Article 6 of
MARPOL (addressing emissions from ships), Annex 16, Volumes III and IV of
the Chicago Convention (relating to emissions from aviation), and the Montreal
Protocol with its Kigali Amendment. The Tribunal emphasised that the
UNFCCC and the Paris Agreement, as primary legal instruments addressing
global climate change, are relevant in interpreting and applying UNCLOS
concerning marine pollution from anthropogenic greenhouse gas emissions.

However, the Tribunal clarified that the UNFCCC regime is not lex specialis
and that obligations under Article 194 are not necessarily fulfilled by merely
complying with the Paris Agreement. This position contrasts with how SOLAS
and MARPOL are treated as rules of reference for Articles 94 and 211,
respectively. Instead, the UNFCCC is used for interpretation purposes in line
with Article 31(3)(c) of the Vienna Convention on the Law of Treaties.

Early in the opinion, the Tribunal emphasised the open character of UNCLOS
and its constitutional and framework nature, asserting that external rules are
particularly relevant in this case. Subject to Article 293 of the Convention,
UNCLOS should be interpreted consistently with relevant external rules. The
Tribunal cited the ILC’s 2006 report on the fragmentation of international law,
which states that when multiple norms address a single issue, they should be
interpreted to create a single set of compatible obligations. This effort to identify
compatible obligations is evident in various parts of the opinion, such as the
discussion on how capacity affects the nature of state obligations, referencing
the principle of common but differentiated responsibilities (CBDR) from the
UNFCCC.

The Tribunal conceded that CBDR is not explicitly mentioned in Article 194(1)
but noted that the article contains elements common to the principle. When
examining pollution obligations under Articles 207, 211, and 212, the Tribunal
distinguished between external instruments representing internationally agreed
rules, which must be considered in implementing obligations, and rules of
reference like Annex VI of UNCLOS concerning vessel pollution.

Interestingly, the distinction between rules of reference and standards relevant
to interpretation was somewhat blurred in the discussion of enforcement and
implementation. The Tribunal found that states must adopt laws and regulations
to implement standards under Article 6 of UNCLOS, using similar phrasing for
the UNFCCC in relation to land-based and atmospheric pollution, despite not
classifying the latter as rules of reference.
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In the broader context of Article 192, the Tribunal interpreted the obligation to
protect and conserve the marine environment to include measures supporting
resilience and adaptation, referring to how these terms are developed in climate
change treaties. The Tribunal also referenced Article 2 of the Biodiversity
Convention in respect of the definition of ‘habitat’ and the Convention on
International Trade in Endangered Species when discussing endangered
species.

There were two areas where the Tribunal’s treatment of external rules was less
comprehensive. First, in relation to the BBNJ Agreement, the Tribunal briefly
noted its context in EIAs but did not attempt to integrate its detailed processes
into its discussion of relevant UNCLOS provisions, focusing instead on an
interpretation of EIA distinct from the BBNJ process. Second, in the area of
human rights, while the Tribunal accepted their relevance, it did not engage in
a detailed discussion of how these obligations might be relevant to the
interpretation of Part XII of UNCLOS. Judge Pawlak and Judge ,
in their declarations, notably argued for greater engagement with human rights
law in interpreting UNCLOS provisions.

Overall, the Tribunal took a liberal approach in using external international
instruments, which is to be welcomed. There is no doubt that previous law of
the sea cases have referred to external instruments before in the context of
UNCLOS’ interpretation. But this opinion takes it to a new level and is an
interesting attempt to achieve what Campbell McLaughlin describes as
‘systemic interpretation’. This is perhaps not surprising given the context and
the subject matter of the case where external instruments are so important. It
will be interesting to see how states react to this, of course.

A second reflection, much more briefly concerns the idea that the Tribunal
emphatically stated that a party's obligations under Article 194(1) of UNCLOS,
are not necessarily satisfied simply by complying with the obligations and
commitments under the Paris Agreement. This was the argument that Australia
was seeking to present to the Tribunal, and the Tribunal went on to say that the
Convention and the Paris Agreement are separate agreements with separate sets
of obligations. While the Paris Agreement complements UNCLOS in relation
to the obligation to regulate marine pollution from anthropogenic greenhouse
gas emissions, the former does not supersede the latter. This is a very important
conclusion.

It could be interpreted as meaning that states need to adopt measures to
implement their commitments under Part XII of UNCLOS. While they
absolutely need to consider international standards under the UNFCCC regime,
if those standards are not sufficient to meet their obligations under Article 194,
then they need to go further. There is a strong argument that the Paris Agreement
standards to prevent the impacts of climate change and ocean
acidification on the oceans. Essentially, it is not open to states simply to rely on
their commitments under the Paris Agreement and assume that this means they
need to do nothing more in order to meet their commitments under Part XII of
UNCLOS.
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Perspectives on climate change law and science, and the significance of the
Advisory Opinion for Pacific countries

First, the opinion has a great value as an authoritative summary of the science
and of the effects of climate change on the oceans that we have really not
previously had at such a high level. While the IPCC reports are important,
particularly the , they do need
validation and support from political and legal institutions. This opinion
achieves this.

Turning to the legal substance of the opinion, several key parts are directly
relevant to the broader question of the interaction with climate change
obligations. Take as an example Article 194(1) of UNCLOS. This obligation
requires states to take all necessary measures to prevent marine pollution, and
the Tribunal found, as mentioned earlier, that this imposes an obligation on
States Parties to the Convention to reduce and control greenhouse gas emissions
and eventually eliminate them entirely. But interestingly, paragraph 199
includes somewhat confusing reasoning:

“In relation to anthropogenic GHG emissions, the objective of preventing,
reducing and controlling marine pollution should be appreciated on the basis
of the scientific assessment that, even if anthropogenic GHG emissions were
to cease, the deleterious effects on the marine environment would nevertheless
continue owing to the extent of GHGs already accumulated in the atmosphere.
The obligation under article 194, paragraph 1, of the Convention requires
States to take all necessary measures with a view to reducing and controlling
existing marine pollution from such emissions and eventually preventing such
pollution from occurring at all. Therefore, this obligation does not entail the
immediate cessation of marine pollution from anthropogenic GHG emissions.”

The Tribunal says in the early part of the paragraph that damage will continue
to occur even if emissions were to stop immediately, and therefore the concludes
that there is no need to stop them today. That particular reasoning is difficult to
follow and illustrates the lack of detail as to the precise duties under Article
194(1). The Tribunal does seek to elaborate on the content of Article 193, but
there remain opportunities for further development and clarification.

The Tribunal noted that global or joint action was not a justification for failing
to take individual action, which is part of an important substratum of reasoning
that led to the conclusion that it is not sufficient for parties simply to say that
they are complying with the Paris Agreement in order to comply with UNCLOS.
The Tribunal noted that determining what measures are necessary to be taken is
something to be determined objectively, which is an important finding. The
Tribunal did make such a finding, stating that the obligation to prevent
greenhouse gas emissions damaging the marine environment is not complied
with simply by virtue of complying with the Paris Agreement.

That is clearly very significant. However, as previously mentioned, the Tribunal
does ultimately cross-reference the UNFCCC and the Paris Agreement in
informing how the Article 194(1) obligation is to be performed. ITLOS
emphasised states are required to make their best efforts, that it is a due diligence
obligation, and that the standard of due diligence needs to be ‘stringent’ and the
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importance of states taking the climate crisis seriously [para 241]. The Tribunal
specifically says that necessary measures include those to reduce greenhouse
gas emissions [para 243]. However, the Tribunal does not specify exactly by
how much and by when, which is somewhat of a missed opportunity.

Turning now to several observations of the Tribunal in relation to the obligation
to prevent transboundary pollution. It is helpful that the Tribunal rejected the
argument that greenhouse gas emissions were not covered by this provision, as
they contribute to global CO; concentrations in the atmosphere. The Tribunal
pointed out that issues of causation are separate from the general obligation to
prevent transboundary pollution. The Tribunal also emphasised the importance
of cooperation and, as we know, provided a detailed set of paragraphs on
obligations applicable to specific sources of pollution, atmospheric, land-based,
and so on, before ultimately addressing question B, which it deals with in far
fewer pages than question A.

There is one part of the response to question B that is worth highlighting. The
Tribunal points out that climate change and ocean acidification, and the
obligation under the Convention to prevent greenhouse gas emissions from
damaging the marine environment, are relevant to a host of specific obligations,
including those concerning fisheries. This provides a vehicle by which
governments and civil society can advocate for other provisions of the
Convention and supporting agreements under the framework of the Convention
to address climate change concerns.

Finally, looking at the Asia-Pacific region and looking forward, it is important
to note that the COSIS parties included three Pacific Small Island States:
Tuvalu, Palau, and Niue. There is a strong Pacific interest in this advisory
opinion, and one can only assume that there is a general degree of satisfaction
with the way the advisory opinion turned out. However, there are things that
now could and should happen. There are major opportunities to sharpen the
interpretation of Article 194(1) and (2) informed by science and state practice.
The advisory opinion provides a general approach for giving the obligation
effect, but we need to do more work in quantifying exactly what states should
do now. This can be done consistently with the advisory opinion.

As mentioned earlier, the opinion does not address international responsibility
for the obvious reason that the Commission did not ask the Tribunal to do so.
That was a wise decision because the Tribunal might have rejected the request
if responsibility or liability issues had been included. Nevertheless, the advisory
opinion might still present the foundations for future contentious proceedings
or even another advisory opinion specifically on the issue of responsibility.
Where might another advisory opinion come from? The BBNJ agreement has
been mentioned, and the Tribunal notes in paragraph 92 of the opinion that the
COP may request an advisory opinion from ITLOS. If and when the agreement
enters into force, this may occur.

Regarding sea level rise, this is an issue that the Tribunal does not address
directly. However, it does mention the wording insisting
that maritime entitlements remain as they are, irrespective of sea level rise. This
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is an important textual incorporation of that position, even if the Tribunal does
not express an opinion on it. The advisory opinion clearly does not directly
address the issue, but it provides a potential way forward for addressing it in the
future. Accordingly, we can anticipate further proceedings based on this
landmark opinion.

Final observations

A ‘first reading’ of the Advisory Opinion suggests that there are several reasons
why it should receive a welcome reception by the international community.
First, while some may continue to harbour doubts as to the legitimacy of the
exercise by ITLOS of its advisory jurisdiction in circumstances such as these,
indications are that this aspect of the Tribunal’s functions is consolidating. If
s0, such a trajectory is surely further consolidated by the Tribunal’s assiduous
restraint of its opinion only to those matters responding to the questions posed
(and avoidance, for example, of broader questions such as responsibility and
sea-level rise and the maritime zones). Second, the opinion offers an example
of a sustained and effective engagement with climate science in a legal context.
This of course lends weight to the central role given to ‘best available science’
in the Tribunal’s conclusions on the substance of State’s obligations to reduce
greenhouse gas emissions, and in so doing also extends to climate science the
authority of ITLOS as a legal institution. Finally, the interpretative approach
demonstrated in the Advisory Opinion demonstrates a commitment to take an
integrated approach to states’ obligations relating to climate change, articulating
a nuanced interrelationship between UNCLOS and a range of external
instruments (such as the Paris Agreement, the BBNJ Agreement, and the UN
Fish Stocks Agreement). While much still depends on states’ actions (or
inaction) in response to the Advisory Opinion, the approach taken by ITLOS
leaves open the possibility for UNCLOS to continue to develop to meet the
challenges of climate change with both flexibility and integrity.
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