
 

 
                 

 

Editorial           
Tēnā koutou, yumalundi, and welcome to this edition 
of ANZSIL Perspective. Another bumper 
Perspective with contributions from Hussein 
Badderine and Jack Holmes, both writing about the 
Artemis Accords, and a collaborative article from 
Lauren Sanders, Rain Liivoja and  Zena Assad on the  
2024 Responsible Artificial Intelligence in the 
Military Domain Summit. These Perspectives  
remind us that international law has long played a 
role in shaping the domestic legal landscapes of 

Australia and New Zealand. From foundational principles in the common law to 
contemporary issues like human rights, environmental protection, and global trade, it 
has influenced how our courts interpret and apply legal norms. Yet despite its 
importance, international law remains a specialist field, sometimes misunderstood, or 
underutilized within the broader judicial framework. The challenge lies not in whether 
international law can be applied but in ensuring that courts have the necessary 
guidance to do so effectively. 

The jurisprudence around international law’s role within our domestic jurisdictions is 
clear: where treaties have been ratified but not incorporated into domestic law by 
statute, they can still influence the development of domestic law. As we well know, 
ratification of an international treaty can give rise to a legitimate expectation that 
decision-makers would act consistently with that treaty. More recently, cases 
involving climate change litigation, Indigenous rights, and refugee law bring 
international legal principles into our courtrooms but there remain two questions: Is it 
well understood? What role can our scholars play in developing international legal 
knowledge and understanding? 

International law arguably still occupies a unique space, especially if not specifically 
incorporated into domestic legislation. This duality – where international law is 
influential but not strictly enforceable unless legislated – creates a balancing act 
between global norms and domestic interpretations that some might say is rarely 
achieved, especially in those challenging modern rights based claims. 

One of the central challenges is that the interpretation and application of international 
law often requires specialized knowledge that generalist judges and lawyers may not 
possess. Unlike domestic legal principles that are firmly grounded in centuries of often 
English traditions, international law frequently draws on a wider array of sources, 
including treaties, custom, and decisions from international tribunals. This can make 
the task of integrating international law into domestic cases complex, especially in 
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fields such as human rights and environmental law, where international obligations 
may conflict with local practices or political priorities. 

There remains a cautious approach when dealing with international law principles, 
underscoring the need for expert submissions and judicial education in this domain. 
Courts are increasingly reliant on amici curiae, legal scholars, and specialists to clarify 
the nuances of international law, particularly where domestic and international legal 
frameworks intersect. This reflects a broader global trend where national courts are 
more frequently engaging with international law but often do so with a measure of 
hesitancy. 

At the same time, international law offers immense value to domestic legal systems. 
It arguably provides an external check on national policies, strengthens human rights 
protections, and fosters accountability in areas such as transnational crime. The 
challenge is not whether international law should be part of domestic law – it is and 
will continue to be – but how to ensure that it is applied consistently and with the 
necessary expertise. Most of what I have said above is uncontentious but becomes 
fascinating when one considers the Perspectives we have in our collection this month 
which allow us to come to terms with judges having to grapple with, controlling moon 
sovereignty, outerspace commercial mining interests and safe zomes and testing the 
boundaries of military AI.  

At ANZSIL Perspective, this means there is a crucial need for our scholarship to help 
bridge the gap between domestic and international jurisprudence. To this end, we are 
particularly keen to attract submissions from diverse scholars, practitioners, and early-
career researchers whose work addresses the practical applications of international law 
in domestic settings in Australia and New Zealand. Whether your expertise lies in 
human rights, environmental law, the sea, space or global trade, your insights can 
contribute to the ongoing evolution of Australian and New Zealand jurisprudence, 
ensuring that international law remains both relevant and effectively integrated into 
our legal systems. 

 

ANZSIL Perspective welcomes submissions from every level of post-graduate 
scholarship and legal practice for review and publication. We look forward to 
reading your perspectives on international law ahead of our next deadline:  
22 November 2024. 

  

Felicity Gerry KC (Editor)  
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Perspectives 
REAIM Summit 2024: Slowly but Surely towards 
Better Governance of Military Artificial Intelligence? 
From The Hague to Seoul 
 
Lauren Sanders, Rain Liivoja and Zena Assaad 

 
Photo: Unsplash/Google DeepMind 

 
The second international summit on Responsible Artificial Intelligence in the Military 
Domain (REAIM) took place in Seoul on 9 and 10 September 2024, some 18 months 
after the inaugural summit, held in Netherlands in February 2023. This time, Kenya, 
Singapore and the United Kingdom joined the event’s original founders, Netherlands 
and South Korea, as co-hosts. The Summit itself followed a very similar format to the 
first extravaganza in the Hague, minus the smoke machines and actors during the 
opening session. Instead, to kick off the proceedings, the Summit’s delegates heard 
from the Youth and Peace in the Age of AI side event representatives about why the 
regulation of military AI is a pressing concern for the international community.   
 
The Summit was a reunion for many delegates who had attended the latest meeting of 
the Group of Governmental Experts on Lethal Autonomous Weapons Systems (GGE 
LAWS) in Geneva only two weeks earlier. REAIM covered much of the same ground 
– albeit with an ostensibly broader focus on the governance of military AI, rather than 
just the regulation of autonomous weapon systems. Participation in the 2024 REAIM 
Summit again included a variety of stakeholders, with over 2,000 participants from 
governments, international organisations, civil society, academia and industry.  The 
presence of the military industry participants was more keenly felt at this Summit. The 
capability demonstration stands set up directly opposite the registration desk gave the 
event a slight trade-show flavour. 
 
Australian participation in the Summit was significant. The Australian Government 
delegation included representatives from the Department of Foreign Affairs and Trade 
and the Department of Defence. It was led by Vanessa Wood, the Ambassador for Arms 
Control and Counter-Proliferation, which testifies to the importance of the topic at hand 
for Australia. Australian universities, notably the Australian National University and 
the University of Queensland, were also represented with speakers during multiple 
breakout sessions. Australia also has strong representation on the closely related Global 
Commission for Responsible AI in the Military Domain (more on which later).    
 

mailto:https://reaim.kr/home/reaimeng/contents/ctntsDetail.do?encCtntNo=4f6a797a576c3178497676426e41555a4647335841673d3d&encMenuId=613778765762524d5872484a775551335867373952413d3d
https://meetings.unoda.org/ccw-/convention-on-certain-conventional-weapons-group-of-governmental-experts-on-lethal-autonomous-weapons-systems-2024


4 

The State of the Debate 
While the sheer number of plenary and breakout sessions at REAIM makes it difficult 
to offer a comprehensive summary, the discussions during this Summit revealed a 
couple of things.  
 
First of all, opinions continue to diverge on the likelihood and modalities of further 
regulation of military AI. The optimists cited ‘successes’ in responding to other 
international crises – such as saving the ozone layer, and agreeing on keeping space 
and Antarctica demilitarised – as examples of models addressing the crisis of 
unchecked military AI capabilities. Others, however, were less sanguine about the 
likelihood of comprehensive regulation, suggesting that success lies in gradual change, 
for example in the conclusion of regional agreements that could scaffold future 
universal arrangements.  
 
At the same time, many interventions at the Summit demonstrated there has been some 
progress in finding ways to operationalise the myriad of ‘principles’ that are evolving 
with respect to military AI. The presentations at the Summit revealed the proliferation 
of ‘toolkits’ and risk assessment tools created by states, civil society and defence 
industry, seeking to put into practice the values discussed as central to the responsible 
use of military AI in 2023. 
 
Regrettably, the conceptual and definitional difficulties continue to stall progress in 
other international discourse on military AI – ranging from questions around what 
military AI capability require enhanced governance, what constitute a ‘use case’, and 
what technical language should be used to describe the capabilities. At REAIM, there 
was a broader focus on AI as an enabling capability in the military domain generally, 
rather than autonomous functionality in weapon systems. In this sense, the definitional 
problems that this year again flared up at GGE LAWS and highlighted the need for 
continued dialogue about this challenge, were less of an obstacle to progressing debate 
about what tangible steps could be taken to ensure responsible use of military AI.  
 
The focus of government delegates in their interventions at the Summit seemed to be 
on risk mitigation and confidence building measures (CBM). Indeed, multiple state 
representatives suggested that a universalisation of risk assessment processes and 
mandated risk modelling might be underpin a regulatory solution for military AI. Many 
stakeholders raised CBMs – such as the legal review of AI-enabled capabilities, the 
creation of hotlines between states (particularly between AI hegemons), ongoing 
dialogue, and enhancing transparency about military uses of AI – as elements of a 
governance framework. 
 
The issues of legal and ethical compliance unsurprisingly loomed large in both plenary 
and breakout sessions across this Summit. They were coupled with the recognition that 
heightening global military and geostrategic tensions since February 2023 create 
further challenges for enhancing global governance. This observation turned 
conversations to considering how to learn from previous successes in responding to 
similarly challenging international problems. Some spoke of the risks of AI and 
opportunities in regulating it. Others focused on seeming inevitability of the use of this 
technology and the need to embrace dialogue as a method to enhance transparency and 
to reduce tensions.  
 
Unlike at the first Summit, the unequal distribution of compute technology garnered 
considerable attention this year. Several problems were identified. First, regulating 
military AI globally remains difficult without less developed states accessing and 
understanding the technology so as to engage in discussions about its regulation. 
Second, since AI is an enabling capability, pursuing its strict regulation carries a real 
risk to the prosperity and development of some nations, who might otherwise be able 
to benefit from its economic and social promise. Third, the widespread use of AI raises 
concerns about job security and the risk of driving migration. Fourth, the energy 
intensity of AI is a factor in tackling climate change.  
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All of these issues were discussed as considerations that must be included in the 
responsible military AI debate. This reflects an important development from the 
inaugural Summit and demonstrates that the deeper, longer-term effects of this 
technology are now being actively considered by the global community.  
 
The Global Commission 
Further developments since the inaugural Summit include the creation of the Global 
Commission on Responsible Military Artificial Intelligence (GC REAIM), made up of 
a diverse group of commissioners and expert advisors. The healthy number of 
Australian members of GC REAIM testifies to the depth and breadth of expertise – 
and, indeed, the diversity of views – that can be found in Australia on the governance 
of military AI.  
 
During the Summit, it was announced Kersti Kaljulaid, former President of Estonia, 
would chair GC REAIM, with Byung-se Yun, former Foreign Minister of South Korea 
serving as co-chair, as it works towards producing a report by the end of 2025. It 
remains to be seen exactly what role GC REAIM will play in the emerging debate on 
responsible military AI, as it approaches the half-way mark of its initial two-year 
mandate.  
 
Outcomes 
The 2023 REAIM Summit resulted in a Call to Action, which was endorsed by 57 
countries and territories. A US-led Political Declaration on Responsible Military Use 
of Artificial Intelligence and Autonomy, launched at the same time, has gained a similar 
number of endorsing States.  
 
The 2024 REAIM Summit culminated in a Blueprint for Action, which purported to 
address issues identified in 2023 and to list concrete steps for States to address these 
issues. Of the states participating, with 61 formally supported the Blueprint while 
reportedly 30 have so far declined to sign on. China – notable as one of the globe’s key 
developers of military and general AI capabilities – did not endorse the Blueprint 
despite attendance at the Summit, reportedly because the Blueprint deems it to be 
‘especially crucial to maintain human control and involvement for all actions critical 
to informing and executing sovereign decisions concerning nuclear weapons 
employment’ (para 5). 
 
The Summit certainly succeeded in raising the profile of the issues discussed by 
involving high-level government representatives, including several ministers. Also, it 
demonstrated modest progress in the international discourse about what responsible AI 
is, and how it can be achieved, albeit with some uncertainty and a definite lack of 
universality in its terms. The Summit resulted in meaningful dialogue across multiple 
stakeholders about what responsible use of military AI actually is, and what action can 
be readily taken in the imminent future by States to give effect to this conceptualisation.  
 
The Way of Forward 
Despite the Summit’s prominence in the multilateral debate about military AI, and the 
notable increase in State, industry and technologist participation at this second 
iteration, there was no announcement of a follow-on Summit. Speculation in the 
corridors was rife, however, about the next Summit taking place in either Nairobi or 
London – as Kenya and the United Kingdom had joined REAIM as co-sponsors.  
 
The Summit enabled reflection about what progress has been made in the pursuit of 
responsible military AI and for a multiplicity of actors to undertake crucial dialogue 
about the needs of future governance efforts in this important area. Future Summits are 
needed and, as South Korea’s Minister of Foreign Affairs, Cho Tae-yul, noted during 
the conclusion of the Summit, there is still much work to be done in respect of the 
Blueprint for Action to ‘advanc[e] efforts to translate the principles suggested in the 
document into concrete actions and developing measures for their implementation’.  

https://hcss.nl/gcreaim/
https://hcss.nl/gcreaim/
https://www.government.nl/documents/publications/2023/02/16/reaim-2023-call-to-action
https://www.government.nl/documents/publications/2023/02/16/reaim-2023-endorsing-countries
https://www.government.nl/documents/publications/2023/02/16/reaim-2023-endorsing-countries
https://www.state.gov/political-declaration-on-responsible-military-use-of-artificial-intelligence-and-autonomy/
https://www.state.gov/political-declaration-on-responsible-military-use-of-artificial-intelligence-and-autonomy/
mailto:https://reaim.kr/home/reaimeng/board/bbsDetail.do?encMenuId=417741686e424f486b494c6e70724a6d7a53642b45413d3d&encBbsMngNo=6b5a5248516a3279443734505234324b68427a4c52513d3d&encBbsNo=644738674b35474859357254346a66684e684b5659773d3d&encTabMenuId=71767939315241?encMenuId=417741686e424f486b494c6e70724a6d7a53642b45413d3d&encBbsMngNo=6b5a5248516a3279443734505234324b68427a4c52513d3d&encBbsNo=644738674b35474859357254346a66684e684b5659773d3d&encTabMenuId=71767939315241
mailto:https://www.dw.com/en/china-opts-out-of-blueprint-on-military-ai-use/a-70180690
mailto:https://reaim.kr/home/reaimeng/board/bbsDetail.do?encMenuId=417741686e424f486b494c6e70724a6d7a53642b45413d3d&encBbsMngNo=6b5a5248516a3279443734505234324b68427a4c52513d3d&encBbsNo=644738674b35474859357254346a66684e684b5659773d3d&encTabMenuId=71767939315241?encMenuId=417741686e424f486b494c6e70724a6d7a53642b45413d3d&encBbsMngNo=6b5a5248516a3279443734505234324b68427a4c52513d3d&encBbsNo=644738674b35474859357254346a66684e684b5659773d3d&encTabMenuId=71767939315241
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The Artemis Accords: A Critical Legal Analysis of 
Space Mining Reforms and Their Alignment with 
Current Space Law 

Jack Holmes 
 

Photo: Unsplash 

 
Background 
The Artemis Accords (‘the Accords’) are a significant recent attempt at creating a norm 
of space mining in line with the US’s Artemis campaign. The campaign missions will, 
among other things, build the first permanent lunar base to study the lunar surface and 
to prepare for future missions to Mars. The Accords explicitly permit the mining of the 
Moon, Mars, comets, asteroids and arguably other celestial bodies, representing a break 
from the established prohibition of space mining activities in space law. Australia and 
New Zealand are among the 43 signatories to the Accords. The sheer number of 
signatories to the Accords and the calibre of their respective economic and spacefaring 
capacities make the Accords the most significant attempt at permitting space mining in 
the history of space law. 
 
The Outer Space Treaty states at article II (emphasis added): ‘Outer space, including 
the moon and other celestial bodies, is not subject to national appropriation by claim of 
sovereignty, by means of use or occupation, or by any other means.’ This piece will 
demonstrate how the Accords are written as a conduit to allow future space mining by 
overcoming article II of the Outer Space Treaty. This new norm could be achieved 
through the ‘subsequent practice’ element of the Vienna Convention on the Law of 
Treaties, together with the wording of the Accords that explicitly recognise that space 
mining is not, in the signatories’ view, a contravention of existing law in the Outer 
Space Treaty, but further that the signatories will work with international bodies to 
further solidify space resource extraction as a norm. This piece will overview some of 
the main facets of the Accords and will predict the mechanics by which the objectives 
of the Accords seek to be realised. 
 
The Artemis Accords and Lunar Resources 
The Accords were announced 53 years since the Outer Space Treaty (1967) and 45 
years since the Moon Agreement (1975). The Accords focus on the extraction of lunar 
resources, which, together with other resources in our solar system, will provide Earth 

https://www.nasa.gov/humans-in-space/artemis/#missions
https://www.unoosa.org/oosa/en/ourwork/spacelaw/treaties/outerspacetreaty.html
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with unlimited raw materials and energy resources. The Moon contains valuable 
resources, including 2 Helium-3, which could be fused with deuterium to yield energy 
through a nuclear reaction. Lunar resources could also just be the starting point, and 
perhaps the resources on asteroids and Mars are a bigger goal. 
 
The Mining Provision 
Section 10, entitled ‘Space Resources’, states as follows (emphasis added): 

1. The Signatories note that the utilization of space resources can benefit 
humankind by providing critical support for safe and sustainable operations. 

2. The Signatories emphasize that the extraction and utilization of space 
resources, including any recovery from the surface or subsurface of the Moon, 
Mars, comets, or asteroids, should be executed in a manner that complies with 
the Outer Space Treaty and in support of safe and sustainable space activities. 
The signatories affirm that the extraction of space resources does not inherently 
constitute national appropriation under Article II of the Outer Space Treaty, 
and that contracts and other legal instruments relating to space resources 
should be consistent with that Treaty. 

3. [provision on informing the UN of space resource extraction activities]. 
4. The Signatories intend to use their experience under the Accords to contribute 

to multilateral efforts to further develop international practices and rules 
applicable to the extraction and utilization of space resources, including 
through ongoing efforts at the COPUOS. 

Sub-section 10(1) – The Utilisation Concept and its Purpose 
There are two aspects to this sub-section of interest, the first is that it introduces the 
concept of utilisation (the act of using or harnessing space resources) and secondly that 
it justifies the utilisation of space resources as providing ‘critical support for safe and 
sustainable operations’ (the purpose). The wording is intentionally broad so as to cover 
all kinds of space operations in the future and to avoid debate as to the extent of its 
scope. 
 
NASA’s webpage on the Accords provides further context, where it states that 
(emphasis added): ‘The Artemis Accords reinforce that space resource extraction can 
and will be conducted under the auspices of the Outer Space Treaty, with specific 
emphasis on Articles II, VI, and XI.’ This wording, when read with the Accords, is a 
clear statement that NASA will conduct space resource extraction from the surface or 
subsurface of the Moon during its long-term lunar mission in 2028, and in years to 
come. Finally and similarly, by section 10(2), NASA intends to extract resources from 
the surface and subsurface of Mars, comets and asteroids. 
 
Sub-section 10(2) – Asserting that Space Mining is in Accordance with the Outer 
Space Treaty 
This sub-section is the most contentious, as it shows the true intention behind section 
10 by alleging that space mining complies with the Outer Space Treaty. It goes on 
further to say that space mining does not amount to national appropriation under the 
Outer Space Treaty. This is quite a statement and it does not have a ready answer, given 
the age of the Outer Space Treaty, which was not written to address space mining. 
However, on a plain reading of article II, which states that ‘outer space, including the 
Moon and other celestial bodies, is not subject to national appropriation by any means’, 
the words ‘national appropriation’ would still prohibit any sovereign claim over 
celestial bodies, but it arguably would not extend to prohibiting the extraction of 
resources. This might at first sound counterintuitive, as a state exercising exclusive 
control over an area and the extraction of its resources might eventually, subject to the 
various criteria for statehood at international law, give rise to a de facto sovereign 
border. That concern aside, it appears that the Accords seek to create an outer space 
regime that is similar to mining of the high seas and deep seabeds under Part XI of the 

https://journals-sagepub-com.libraryproxy.griffith.edu.au/doi/10.1177/0309133314567585
https://journals-sagepub-com.libraryproxy.griffith.edu.au/doi/10.1177/0309133314567585
https://www.bbc.com/news/technology-61421787
https://www.nasa.gov/artemis-accords/
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UN Convention on the Law of the Sea (‘UNCLOS’). Under UNCLOS, no state can 
claim sovereignty over the high seas, yet states and private entities are entitled to fish, 
extract resources and conduct scientific research.  
 
Sub-section 10(4) – Creating a Space Mining Norm Through Subsequent Practice 
This sub-section sets out the signatories’ intention to have space mining become a norm 
of international law. A method of creating a space mining norm would be through 
numerous references to acting in accordance with the Outer Space Treaty (which the 
Artemis Accords do 13 times in as many sections, including three times in section 10) 
and then gradually creating a norm through existing treaty-interpretation mechanisms. 
Evidently, the mechanism of choice is ‘subsequent practice’, an element of the Vienna 
Convention on the Law of Treaties, which states at Article 31(3)(b) (emphasis added): 
‘There shall be taken into account, together with the context: ... any subsequent practice 
in the application of the treaty which establishes the agreement of the parties regarding 
its interpretation’. The concept of ‘subsequent practice’ is built into this sub-section of 
the Artemis Accords, which explicitly expresses the intention to ‘develop international 
practices and rules applicable to the extraction and utilization of space resources.’ A 
development will be in line with lobbying the COPUOS (UN Committee on the 
Peaceful Uses of Outer Space) and through the intended practice of mining until it 
finally becomes a norm.  
 
Reactions from China and Russia 
The competing spacefaring powers of China and Russia have rejected the Accords, 
with Russia stating that they are too US-centric. Chinese experts have commented that 
the US is using a Cold War mentality in this new era of space competition. This reaction 
is hardly surprising, given the current competition between China and the US and the 
current difficulties in spacefaring powers reaching agreement at the UN. 
 
Conclusion 
More than 250 missions to the moon have already been publicly announced, with 
commercial interest in mining the moon increasing. The Accords represent an overt 
shift away from ambiguity concerning the mining of celestial resources and towards 
explicitly allowing it under international law. The Accords seek to achieve this through 
the ‘subsequent practice’ norm-creating mechanism in the Vienna Convention on the 
Law of Treaties. The major impediment to allowing space mining is the Outer Space 
Treaty, which contains a blanket prohibition on claims of national sovereignty over any 
celestial body in outer space, including by ‘any other means’ which can be read as 
precluding claims of national sovereignty by ‘any means’.  43 states have signed the 
Accords and NASA has stated that space resource extraction ‘can and will’ occur 
during its Artemis program, which is on-foot and may go well into the 2030s and see 
permanent moon bases and 365-day rosters for astronauts. It appears that the US-led 
coalition is seeking to have space mining be recognised as a norm through subsequent 
practice and through the ongoing precedent of mining in a common domain working 
under the UNCLOS. 
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https://www.thespacereview.com/article/4267/1
https://theconversation.com/is-the-us-in-a-space-race-against-china-203473
https://news.un.org/en/story/2024/05/1149376
https://www.nsr.com/nsr-developing-moon-market-propelled-by-250-missions-and-105-billion-in-revenue-through-decade/
https://www.nasa.gov/artemis-accords/
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Safety Zones: A Legally backed Concept or an Attempt 
to Colonize Space? 

Hussein Badreddine 

Photo: NASA/Unplash  

The Artemis Accords (AA), although classified as a soft law instrument, has been 
criticized by opposing States and scholars because of the process of its formation as 
well as its substantive content. Among the contentious provisions are section 10 which 
considers that the extraction of space resources does not amount to national 
appropriation under article II of the Outer Space Treaty; and section 11 which permits 
the establishment of safety zones. This paper addresses the issue of safety zones. The 
primary question is whether the establishment of such zones amounts to national 
appropriation, thereby violating article II of the OST and article 11.2 of the Moon 
Agreement (MA). To provide an answer, this paper will draw parallels from articles of 
the OST and the MA; and analyse the concept of non-appropriation within the context 
of space law. One should note however, that parties to the OST represent a majority of 
the international community exceeding a 100 States. Parties to the AA (currently 43), 
although fewer, are on the rise, whereas parties to the MA (currently 17 and 4 
signatories), are already few, and in decline. Notably, the number of members of both 
the AA and the MA are now seven. So far, the countries which have ratified the MA 
and joined the AA are: Armenia, Australia, Belgium, Netherlands, Mexico, Peru, and 
Uruguay. Saudi Arabia, a former party to the MA, notified its withdrawal in 2023, 
which became effective on 5 January 2024. Furthermore, three out of four signatories 
of the MA have joined the AA, these countries are France, India, and Romania. 

Section 11.6 of the AA states that signatories will use their experience to develop 
international practices and rules applicable to the definition and determination of safety 
zones and harmful interference. From a practical point of view, these zones are 
necessary for the proper extraction of space resources. Such zones serve to shield the 
site from potential collisions; lunar dust generated by activities such as landing, 
launching, and other surface operations; and explosions that could pose risks to nearby 
locations (see Gilbert p. 11). The Building Blocks developed by the Hague 
International Space Resources Governance Working Group at the University of Leiden 
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suggested the establishment of safety zones to ensure safety and avoid harmful 
interference with a space resource activity. As provided by section 11.5 of the AA, 
signatories should provide each other with information regarding the location and 
nature of activities taking place on these zones. The purpose of this provision is to 
prevent harmful interference with activities in certain areas. However, while section 11 
of the AA emphasises the importance of safety zones, the OST and the MA do not 
explicitly address the matter. Still, parallels can be drawn from other articles.  

For example, article XII of the OST states that all stations, installations, equipment and 
space vehicles on the moon and other celestial bodies shall be open to representatives 
of other States. This article does not provide for the application of safety zones, 
however, it acknowledges the right of States to have installations on the moon. Article 
XII was further reiterated and elaborated in the MA. Article 11.3 of the MA states that 
the placement of stations on the moon, including structures connected with its surface 
do not create a right of ownership over the surface or subsurface of the moon. Article 
12 of the MA further stated that the ownership of these stations should not be affected 
by their presence on the moon. Meaning that the structures can be owned but not the 
lunar surface under them. Adding to that, article 7.3 of the MA introduces the concept 
of ‘international scientific preserves’ for areas of special scientific interests, which 
would be subject to different standards of environmental protection (see Sterns and 
Tennen p. 177). Although the specific standards of protection are not incorporated in 
the MA, one can only assume that an international scientific preserve will be similar to 
the concept of safety zones. However, the MA provides that these areas are subject to 
international agreements to be agreed upon in consultation with the competent bodies 
of the UN, such as the UN Committee on the Peaceful Uses of Outer Space (COPUOS), 
or the UN Office for Outer Space Affairs (UNOOSA). More explicitly, article 9 of the 
MA provides that States parties establishing moon stations may only use the area 
required for the need of that station. The point to be said is that although the OST and 
the MA do not specifically provide for the establishment of ‘safety zones’, they could 
be interpreted as giving the right to States to establish such zones. First, a safety zone 
is the legal occupation of an area for the purpose of extracting resources. The OST and 
the MA give States the right to occupy areas on the moon and build stations and 
infrastructures, as long as they do not amount to national appropriation. Second, the 
MA went further in articles 7 and 9 by laying out the essence of a safety zone without 
explicitly spelling it. Again, the point to be drawn out from these provisions is that the 
MA has implicitly acknowledged the concept of safety zones, even if outside the 
context of resource exploitation. 

In terms of informing other State parties about activities taking place, article XI OST 
requires States to inform the UN Secretary General as well as the public, to the greatest 
extent feasible, about the nature, conduct, locations and results of such activities. From 
the wording of article XI, referring to ‘results of such activities’, it is not clear whether 
the duty to inform falls on the State before the mission or after the accomplishment of 
the mission. The MA is clearer in this regard as it requires States to inform the UN 
Secretary General and the public about the time, purposes, locations, orbital parameters 
and duration of activities before launching, and results should be shared upon 
completion of the mission (art.5). Furthermore, article IX OST and article 2 of the MA, 
both emphasise the principle of due regard; that is, that activities must be conducted 
with due regard to the corresponding interest of all other States. As interpreted, any 
activity which would impinge on the rights of other States could violate the due regard 
principle (see Lawrence Li p. 322 and 323). Again, although the OST and the MA do 
not expressly provide for the establishment of safety zones, they do require States to 
give information about the location of the activity taking place. Practically, this could 
serve as a notification to other States to prevent harmful interference, and abide by the 
principle of due regard.  

Furthermore, there has been some practice regarding the implementation of safety 
zones in different places. In outer space, the international space station (ISS) has a keep 
out zone of 200-metre radius for protection purposes. In the sea, article 60 of UNCLOS 
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gives States the right to establish within the exclusive economic zones, safety zones 
not exceeding a 500-metre radius around their artificial islands, installations and 
structures. According to State practice, these zones are areas in which navigation is 
restricted (see Lucas Mallowan p. 7). However, one cannot rely on the ISS keep out 
zone analogy or the law of the sea one, to justify the establishment of safety zones on 
the moon or other planets, for two reasons. The first is that an EZZ falls within the 
coastal State’s jurisdiction whereas the surface of the moon does not. The second is 
that the ISS is a movable object, orbiting the earth, hence the 200-metre radius is not 
an exclusive spot in space. Still, from a practical perspective, the implementation of a 
safety zone – the main objective of which is to prevent harmful interference – is a sound 
idea. 

One could argue the very fact that the OST and the MA permit the placement of 
installations and equipment on the moon could justify the existence of reasonable safety 
zones. For a safety zone to fall within the framework of the OST and the MA, it would 
need to comply with the principles of non-appropriation and free access. As defined by 
Gorove, appropriation denotes the taking of property for one’s own or exclusive use 
with a sense of permanence, as opposed to temporary occupation (see Gorove p. 352). 
Linguistically speaking, the term ‘non-appropriation’ prohibits any entity from 
appropriating, and as such, from owning property. The principle of non-appropriation 
entails the prohibition upon States and private entities from exclusively claiming 
properties in outer space. An exception to the non-appropriation principle that was 
developed through State practice was the exploitation of space resources. In this 
context, permanence does not mean unlimited time. For example, in the context of 
geostationary satellites using orbital slots, it had been argued (see p. 57) that the use of 
these slots is temporary, hence lacking the requirement of permanence and not 
constituting appropriation. The economic viability of a satellite power system is based 
on the assumption that the system would operate for up to thirty years (see p. 57). 
Hence, Econ considered that such a thirty year duration does not indicate a permanent 
appropriation, but periods exceeding thirty years would, and therefore would be in 
violation of the non-appropriation principle of article II OST (see p. 57). Notably, 
section 11.7 of the AA states that safety zones will be temporary, ending once the 
relevant operation ends. Beyond questions of permanence, one would need to ask 
whether access to these zones is restricted. If the answer is positive, then, there may be 
a breach of the free access provision. 

Regarding the free access provision, article I of the OST states that there should be free 
access to all areas of celestial bodies, and article 9.2 of the MA stipulates that stations 
should not be installed in a way as to impede the free access to all areas of the moon 
(including celestial bodies). On the face of it, article I OST seems to ensure that no area 
on a celestial body is off-limits; whereas article 9.2 MA seems aimed at ensuring that 
the establishment of stations does not create barriers to accessing various parts of the 
moon. However, the obligations in articles I and 9(2) are given further detail by articles 
XII and 15 of their respective instruments. Article XII OST and 15 of the MA state that 
stations, installations and equipment shall be open to representatives of other States, on 
a basis of reciprocity, and with a reasonable notice. It is thus only fair to conclude that 
any safety zone should be accessible to other parties provided they have given a 
reasonable notice. Section 11 of the AA reiterates the principle of free access to all 
areas of celestial bodies, and so this approach could be applicable to safety zones. 
Simply put, the AA is in line with – or does not contradict - the OST and the MA when 
it comes to safety zones. The idea of safety zones comes with inherent limitations. For 
example, the size of a safety zone should not go beyond what is strictly necessary for 
the protection of the relevant activity. This is reflected in AA which provided that the 
size and scope of a safety zone should be determined in a reasonable manner. Any 
legally ambiguous practice could be seen as a violation of the non-appropriation 
principle.  

The foregoing examined the legality of space resource safety zones. The OST and the 
MA do not provide in explicit terms for the establishment of these zones, however, they 
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do provide a legal foundation that supports the concept. For example, both treaties 
allow the establishment of stations, installations and other structures on the moon, 
indicating that States and private entities can occupy specific areas through such 
establishments. Furthermore, both the OST and the MA provide for the principle of due 
regard to the interest of other States. This principle could be better maintained through 
the establishment of safety zones. Interfering with one’s exploitation activities would 
be in violation of the due regard principle. The establishment of a safety zone and its 
communication to the world ensures that no entity would land in that spot, and that no 
harmful activity would take place there. In addition, the MA went further than the OST 
by allowing the establishment of international scientific preserves with special 
protection arrangements, and allowing States parties to establish stations and use the 
area required for the needs of that station. Both provisions acknowledge that special 
zones may be needed, even if the concept of safety zones is not expressly articulated. 
Furthermore, the AA commits to the principle of free access as provided in the OST, 
including in its applicability to safety zones. 
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