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generated after we bumped into each other, and I persuaded her to contribute. Please

Tena koutou, yumalundi, and welcome to this
edition of ANZSIL Perspective.

This edition is a great one to see out 2024, with
wonderful contributions from ICJ Judge Hilary
Charlesworth and Katherine Arditto,
Secretary (Legal Adviser & Consul) at the Australian
Embassy in the Netherlands, ICC defence and victims
counsel, Kate Gibson, and law academic, Jack
I note that Kate Gibson’s article was

Second

feel free to encourage your colleagues to submit their articles for review by our team
— which includes our new member for 2025, John Morss.

Perspectives from a diverse mix of practitioners and academics underline the value of
ANZSIL Perspective as a publication. On occasions, this editorial also gives insight
into what practitioners are coping with and the issues that arise when working in
international law and in international courts. For example, I recently heard from a
speaker at the annual conference for the Association of Defence Counsel in
International Courts and Tribunals (ADC-ICT) on 30 November 2024 who discussed
judicial questioning in the Kosovo Specialist Chambers where parties are making
submissions on judicial interventions.

The speaker raised key issues such as: that judges’ questions sometimes take more
time than those of a party; that judicial questions are often leading; that judges may
put material to witnesses that has not been relied on by the parties. They also touched
on related issues including how such questions might be perceived by a reasonable on-
looker and whether these is any perception of bias against the defence.

These issues were also the subject of motions in the current Thaci et al case. It is
interesting for scholars to read about law in action and this is a belter — you can

in this recent joint request on measures to ensure the appearance of
impartiality and avoidance of prejudice to the defence, by defence counsel for the co-

accused (also worth reading are the and the

).

One other key takeaway from the ADC-ICT conference for me as a ‘pracademic’, was
the pressing issues which arise in relation to emerging technologies and the use of Al
in evidence-gathering. The role of international law in safeguarding fair trial rights
was also emphasized. All food for thought for next year’s Perspectives perhaps!

2024 has been a fantastic year at ANZSIL Perspective with perspectives published on
many topics ranging from space treaties to the value of comparative law, allowing us
to emphasise the importance of a global dialogue in shaping how we approach


https://repository.scp-ks.org/details.php?doc_id=0910c8e1803788ab&doc_type=stl_filing&lang=eng
https://repository.scp-ks.org/details.php?doc_id=0910c8e180382033&doc_type=stl_filing&lang=eng
https://repository.scp-ks.org/details.php?doc_id=0910c8e180382033&doc_type=stl_filing&lang=eng

cooperation between nations, transnational legal issues and the harms and conflicts
affecting people, the environment, space and the sea.

We look forward to more in 2025!

ANZSIL Perspective welcomes submissions from every level of post-graduate
scholarship and legal practice for review and publication. Submissions and questions
can be emailed to: . Read the submission guidelines

Our next deadline is 21 February 2025.

Felicity Gerry KC (Editor)


mailto:anzsil@anu.edu.au
https://anzsilperspective.com/submission-guidelines/
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Australia’s Gift to the Peace Palace
Hilary Charlesworth and Katherine Arditto

Photo: Courtesy of the Carnegie Foundation

125 years on from the First Hague Peace Conference, and over 100 years since its
official opening, the Peace Palace in The Hague continues to serve as an important
symbol of the ideals of international peace and justice. This year, Australia’s gift to
the founding of the Peace Palace, an ornate desk and inkstand featuring Australian
animals and plants, was restored to its former glory by the Carnegie Foundation,
responsible for the Peace Palace. We were lucky enough to be present at the unveiling
of these exquisite, refurbished objects, which stand in the ceremonial office of the
Director-General of the Foundation, looking out onto the front gardens and main gate
of the Palace.

The foundation stone of the Peace Palace was laid in the (northern) spring of 1907,
during the Second Hague Peace Conference. At the Conference, Baron d’Estournelles
de Constant, the French delegate, called on all States parties to the Hague Convention
of 1899 to send ‘materials for construction and decoration, and objects of art
representing the purest specimens of its national production, in order that this Palace,
the expression of universal good will and hope, be constructed of the very substance of
all countries’.

Many countries sent materials and objects in response to this call. For example, Russia
donated a massive vase made of jasper with gilt decoration, weighing 3200 kilograms.
Germany sent the iron gates at the entrance to the Palace, while Japan donated huge
but delicately woven silk tapestries that still cover the walls of the main room of the
Permanent Court of Arbitration (now known as the Japanese Room). Denmark supplied
the ceramic fountain sculpture found in the main courtyard of the Peace Palace, replete
with frolicking polar bears and seals. Turkey donated a large carpet, while China sent
precious temple vases. And Switzerland sent a clock! The stained-glass windows in the



Great Hall of Justice were the gift of Great Britain on behalf of the British
Commonwealth.

Recent research offers rich insights into the gift program and its significance for the
development of the ideal of an international community. For example,

have studied correspondence from donor States to the Carnegie
Foundation. And has examined the politics of the practice. The
Australian gift has, however, received little attention in this scholarship, though details
and images of the desk are displayed on the along with records
of the other national gifts.

In 1913, Australia’s High Commissioner to London, former Prime Minister George
Reid, wrote to the Carnegie Foundation, proposing the donation of an office desk made
of Australian materials and a matching ink stand. This offer must have been accepted,
as just over a year later, Reid wrote to advise that the objects were expected to arrive
by boat in Antwerp on 1 July 1914. In keeping with the importance of this gift, the
Chief Clerk and accountant in the High Commissioner’s office, Frank Savage, was
dispatched to Antwerp to personally deliver and see the desk and inkstand installed
safely in the Peace Palace. The Peace Palace archives record that the items arrived in
the Hague on 17 July 1914, just weeks before the outbreak of the First World War. The
desk and inkstand were placed in the stately office of the President of the
Administrative Council of the Permanent Court of Arbitration, which later became the
ceremonial office of the Director-General of the Carnegie Foundation.

The designer of the desk and inkstand was the architectural firm of Butler & Bradshaw
in Melbourne, whose principals were the well-known architects, Walter Butler and
Ernest Bradshaw. They were exponents of the Australian Arts and Crafts movement,
which emphasised hand-crafted design, images of local flora and fauna and the use of
natural materials. Their building, the Queensland Building at 84 William Street,
Melbourne, where Butler & Bradshaw also had its office, features detailed stone Arts
and Crafts carvings on its arch and ground floor openings. Apparently, the firm Butler
& Bradshaw was selected through a competition run by the Historic Art Memorial
Committee (also referred to in some contemporary press reports as the Art Advisory
Board to the Federal Government). We hope that more details of this competition will
come to light through further research.

The desk’s cabinetry was manufactured by Robertson & Moffatt of 323 Bourke Street,
Melbourne, while the wood carving was by the sculptor James White. White also
designed the silver and gold inkstand which was made by Melbourne jewellers, T
Gaunt & Co. A South Australian newspaper, , recorded the cost of the
items as 290 pounds, not including the gold and silver.

Here is the description of the desk and ink stand, prepared by Butler & Bradshaw in
1914:

‘The table is constructed of magnificent examples of Australian ornamental woods
comprising Jarrah from West Australia, Blue Gum from Tasmania, Cedar from New
South Wales, Blackwood and Silky Oak from Victoria, and Beech from Queensland —
of interest are the inlays of Red Gum (now quite black) which are made out of some
sections of a very old Corduroy road found during some recent excavations in
Melbourne. The inlays generally, are of Satin Box and Red Gum, with squares of
Queensland opal, mother of pearl, turquoise, and pure gold. Some very rich pieces of
musk and wild olive have been used as insets in the paneling.

The carved band round the table has a distinct Australian significance, comprising a
band of gum leaves with wattle, and containing the local flora and foliage of the
different States, such as Christmas Bells, Scarlet Gum Flowers, Waratah, Cushion and


https://www.vredespaleis.nl/peace-palace/interior/an-international-collection/australia/?lang=en#:~:text=Australia%20gifted%20a%20silver%20inkwell,typical%20Australian%20animal%2C%20an%20opposum.
https://trove.nla.gov.au/newspaper/article/58500093

Flannel flowers. Some of the small marsupials indigenous only to Australia are shown
(life size) also in the carving, such as the Jerboa, (pouched mice), Flying Squirrel, Long
Snouted Phalanger, Brush-tailed Rat Kangaroo and birds. The silver handles represent
Australian animals richly modelled and chased.

The Inkstand is formed of gold, silver, and coloured enamels. The various States are
represented by gold and enamelled shields. These are surrounded by richly chased
silver moulding representing gum leaves, wattle and little Opossums.’

The inside of one of the desk drawers bears the manufacturer’s stamp with its name,
Robertson & Moffatt, and the notation “European Labour Only”, a requirement of that
time under

The desk seems both solid and whimsical, with charming silver possums as drawer
handles. Its Arts and Crafts style fits well with the work of the Dutch artist, Hermann
Rosse, whose designs of flowers, plants, birds and animals decorate the windows, walls
and ceilings of the Palace.

After over 100 years of use, the Carnegie Foundation commissioned Hague furniture
makers, Moesman BV, to undertake the painstaking refurbishment of the desk and
inkstand, which took several months. The beautiful opal, pearl, turquoise and gold
inlays on the desk have all been replaced. The Australian gifts are now in magnificent
condition, ready to witness a second century of the Peace Palace’s aspiration to
maintain international peace through law.

Authors’ Notes: We are very grateful to Ms Jacobine Wieringa, Curator, Art
Collection and Archives, Carnegie Foundation for her research. Katherine Arditto is
an employee of the Department of Foreign Affairs and Trade. The views represented
here are her own.

Hilary Charlesworth is a judge at the International Court of
Justice and a former President of ANZSIL.

Katherine Arditto is Second Secretary (Legal Adviser &
Consul) at the Australian Embassy in the Netherlands. In this
role, Katherine represents Australia at meetings of The
Hague-based international courts and tribunals, including the
International Criminal Court, the Permanent Court of
Arbitration, and the International Court of Justice. Katherine
has worked in various roles in the Department of Foreign
Affairs and Trade, including on short-term missions to the

Australian Permanent Mission to the United Nations in New
York and the Australian Consulate-General in Guangzhou, China. Katherine holds a
Bachelor of Laws (Hons) / Bachelor of Arts from the Australian National University.


https://www8.austlii.edu.au/au/legis/vic/hist_act/fasa1912196.pdf

The Elephant in The Hague: What happens to former
ICC suspects and accused?

Kate Gibson

Photo credit: Bernard Hermant/Unsplash

The recent issuance of arrest warrants against high profile accused by the
Prosecutor of the International Criminal Court has put the Court back into the
spotlight of both its supporters and critics. The attempts to indict and try
President Vladimir Putin, Prime Minister Benjamin Netanyahu, and
Commander Min Aung Hlaing have opened the ICC to heightened scrutiny,
meaning that the Court’s capacity to administer fair proceedings is also very
much on trial.

One of the consequences of administering remote international justice from The
Hague, is that the ICC operates without a state framework, and is at the mercy
of its States Parties for many of its core functions. These 124 States Parties,
including Australia and New Zealand, exhibit varying levels of enthusiasm for
different aspects of the Court’s work. States are open in their support for
particular investigations, prosecutions and arrests. They are much less
supportive when it comes to other aspects of the Court’s core functions, such as
funding defence lawyers for indigent accused, or hosting suspects who are
granted provisional release. Convictions prompt public congratulations, while
acquittals prompt calls for reflection and improvement. In this way, State
support for the ICC, even when present, is deeply selective.

Selective State support for international justice has real-life consequences for
suspects and accused. The UN International Criminal Tribunal for Rwanda
(‘ICTR’) tried 82 people accused of crimes during the 1994 genocide from its
seat in Arusha, Tanzania. In creating the ICTR, no plan was made for what



would happen to defendants who were acquitted or released after serving their
sentences.

In practice, former ICTR defendants have been unwilling to return to Rwanda,
where their acquittals have been denounced by the Rwandan government. While
all UN member states had an obligation to cooperate with the ICTR, no State
considered that this cooperation extended to offering residency or assistance to
acquitted persons. This led to the need for an ICTR “safehouse”; a house in
Arusha where acquitted and released ICTR defendants languished in conditions
that did not differ significantly from the ICTR’s prison. Decades passed. The
Government of Tanzania’s discomfort with their continued presence grew. The
ICTR was replaced by its Residual Mechanism (‘IRMCT’), whose Registrar
negotiated an agreement whereby the eight remaining former defendants would
be transferred to Niger. Here, they would receive residency permits, and
eventually Nigerien passports, to facilitate their long-awaited reunification with
their families.

The Niger plan went terribly . Following intervention by Rwanda, these
eight men were rounded up in Niger, stripped of their identity documents, and
detained at gunpoint in a small house, where they have been illegally detained
for three years. Two of them have died in circumstances that were extremely
distressing for the remaining six. This is now the legacy of the ICTR; acquitted
and released defendants will likely die in illegal detention in Niger, stateless and
homeless. The ICTR’s failure to plan for what would happen to acquitted and
released defendants, had terrible

The ICC has not learned from the ICTR’s mistakes. ICC suspects and accused
are brought to The Hague without any plan being put in place for their eventual
release. Maxime Mokom was arrested by the ICC in March 2022, and alleged
to have committed crimes against humanity and war crimes during a 2013
conflict in the Central African Republic. Eleven months into his detention, the
ICC Pre-Trial Chamber that Mr Mokom was not a flight risk and
would be eligible for interim release, pending a State Party willing to facilitate
it. None of the 124 ICC States Parties were willing to do so, and Mr Mokom
remained in detention for a further eight months, until the ICC Prosecutor
withdrew the charges against him before they had even been confirmed. The
evidence against Mr Mokom was deemed by the ICC Prosecutor as
demonstrating that there was

This was the start of Mr Mokom’s . His ICC arrest had elevated him
to a level of notoriety as an opponent of the Central African government, and
he faced objectively legitimate fears for his safety and life should he return.
Instead, he was transferred by the ICC to a hotel room in The Hague where he
was . The ICC then withdrew its
jurisdiction over him, exposing Mr Mokom to immigration detention in The
Netherlands, prompting him to flee the jurisdiction to another European State
where he remains an asylum seeker. He lives in squalid conditions, unable to
reunite with his wife and children, homeless and stateless.


https://www.elgaronline.com/edcollchap/book/9781035312917/chapter13.xml
https://www.justiceinfo.net/en/93462-punishment-stateless-ictr-migrants.html
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1803df5ee.pdf
https://www.icc-cpi.int/news/prosecutor-withdraws-charges-against-maxime-mokom-situation-central-african-republic#:~:text=On%2016%20October%202023%2C%20the,4)%20of%20the%20Rome%20Statute.
https://www.justiceinfo.net/en/135629-mokom-fiasco-part-2-everybody-did-their-job-no-one-needs-to-know.html
https://www.icc-cpi.int/court-record/icc-01/14-01/22-329-red

The ICC, like the ICTR before it, is detaining people without any plan for their
release, and with no ability to provisionally release suspects, even where the
conditions for detention are not met. In practical terms, this means that the ICC
can offer no alternative to mandatory pre-trial incarceration of its suspects and
accused, and potential statelessness on release. This is the concrete consequence
of selective State support for the Court. Without State support for all aspects of
the ICC’s mandate, the Court cannot exercise its core functions, one of which
is ensuring the release of those who can no longer legally be detained.

The ICC has successfully negotiated for the enforcement of
sentences with several of its States Parties. It should also enter into similar
agreements to host or assist defendants who must be provisionally or finally
released. At this week’s Assembly of States Parties in The Hague, where
representatives of States are standing to express their support for the front end
of the Court’s work, resources and energy should also be dedicated to securing
State cooperation and assistance for the parts of the criminal trial process which,
while less appealing, are a necessary part of the international justice project.

Kate Gibson has been appearing before the international
criminal courts and tribunals since 2005, on behalf of victims
and accused. She has appeared in four cases before the ICC,
including as Co-Counsel of former Vice-President of the
Democratic Republic of Congo, Jean-Pierre Bemba. Kate
also represented former Liberian President Charles Taylor
before the Special Court for Sierra Leone, and former
President Radovan Karadzic before the ICTY. She is an
Associate Tenant at Doughty Street Chambers in London, and

a Solicitor of the Supreme Court of Queensland.


https://www.icc-cpi.int/news/icc-and-spain-conclude-agreement-enforcement-sentences

The ICC Arrest Warrants for the Leaders of Israel and
Hamas — Current Status and Key Points from Israel’s
Challenges

Jack Holmes
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Issuance of arrest warrants

On 21 November 2024, after six months of deliberations, the International Criminal
Court Pre-Trial Chamber 1 (‘PTC’) unanimously arrest warrants for Israeli
Prime Minister Benjamin Netanyahu and the former Israeli Minister of Defence Yoav
Gallant. The warrants were issued under article 58 of the Rome Statute, following the
Court’s opening of its criminal into the Situation in the State of Palestine
on 3 March 2021.

The ICC Prosecutor also sought arrest warrants for three Hamas leaders. The
applications named the leader of Hamas in the Gaza Strip, Yahya Sinwar, the political
leader of Hamas, Ismail Haniyeh; both of whom have been in the intervening
period and their arrest warrant applications were withdrawn, and the Commander-in-
Chief of the military wing of Hamas, Mohammed Diab Ibrahim Al-Masri. Ultimately,
on 21 November 2024, despite of his death, the ICC an arrest warrant
for Mohammed Diab Ibrahim Al-Masri.

The warrants were issued a day after the US a draft ceasefire resolution before
the UN Security Council, that would have, among other things, rejected any effort to
starve Palestinians, a war crime listed on the arrest warrants for Benjamin Netanyahu
and Yoav Gallant.

The Basis of the Arrest Warrants — The ICC’s Reasonable Belief of Rome Statute
Violations

Benjamin Netanyahu and Yoav Gallant

War Crimes


https://www.icc-cpi.int/news/statement-icc-prosecutor-karim-aa-khan-kc-issuance-arrest-warrants-situation-state-palestine
https://www.icc-cpi.int/news/statement-icc-prosecutor-fatou-bensouda-respecting-investigation-situation-palestine
https://www.google.com/amp/s/www.bbc.com/news/world-middle-east-67103298.amp
https://www.timesofisrael.com/liveblog_entry/idf-confirms-muhammad-deif-commander-of-hamass-military-wing-was-killed-in-gaza-strike-last-month/
https://www.icc-cpi.int/news/situation-state-palestine-icc-pre-trial-chamber-i-issues-warrant-arrest-mohammed-diab-ibrahim
https://news.un.org/en/story/2024/11/1157216
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The PTC judges have found reasonable grounds to believe that Benjamin Netanyahu
and Yoav Gallant have committed the war crimes of using starvation as a method of
war and intentionally directing attacks against civilians as a superior.

Crimes Against Humanity

The PTC judges have found reasonable grounds to believe Benjamin Netanyahu and
Yoav Gallant are each responsible for the following crimes against humanity: murder,
persecution, and other inhumane acts, as a direct perpetrator, acting jointly with others.

Mohammed Diab Ibrahim Al-Masri

War Crimes

The PTC judges have found reasonable grounds to believe that Mohammed Diab
Ibrahim Al-Masri is responsible for the war crimes of murder, cruel treatment, torture,
taking hostages, outrages upon personal dignity, and rape and other forms of sexual
violence.

Crimes Against Humanity

The PTC judges have found reasonable grounds to believe that Mohammed Diab
Ibrahim Al-Masri is responsible for the crimes against humanity of murder,
extermination, torture, and rape and other forms of sexual violence.

I set out the legal bases for these crimes against humanity and war crimes under the
Rome Statute in . Needless to say, these proceedings are occurring
contemporaneously with those brought by in the
International Court of Justice under the Convention on the Prevention and Punishment
of the Crime of Genocide in the Gaza Strip.

Israel’s challenges to the arrest warrants

On 21 November 2024, the PTC unanimously rejected two jurisdictional challenges by
Israel. The challenges were brought under articles 18(1) and 19(2) of the Rome Statute.
The challenges are described below.

Israel’s first challenge — Article 18 — Application for a stay on proceedings

On 20 September 2024, Israel requested an order from the PTC requiring the ICC
Prosecutor to notify Israel of any investigation that it is now conducting, or intends to
conduct, into events in and around Gaza from 7 October 2023 onwards.

As apoint of interest, [srael was at pains in its first footnote to state, verbatim (emphasis
added):

“This filing, which was initially submitted to the Registry on 20 September 2024, has
been modified at the instruction of the Pre-Trial Chamber on 23 September 2024, to
read on the cover page “Situation in the State of Palestine” rather than “Situation in
Palestine”. This change is made without prejudice to Israel’s well-known position that
“Palestine” is not a State.’

This point was disposed of by the PTC in its decision, which was rendered the
following day, stating at [3]:

‘On 5 February 2021, Pre-Trial Chamber I ... found that Palestine is a State Party to
the Rome Statute and that, as a consequence, Palestine qualifies as ‘[t]he State on the
territory of which the conduct in question occurred for the purposes of article 12(2)(a)
of the Statute’ and that the Court’s territorial jurisdiction in the Situation extends to the
territories occupied by Israel since 1967, namely Gaz and the West Bank, including
East Jerusalem.’


https://anzsilperspective.com/legal-perspectives-on-the-icc-prosecutors-application-to-arrest-the-leaders-of-israel-and-hamas/
https://www.icj-cij.org/case/192
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Israel also restated its view of the ICC, stating verbatim (emphasis added, [4]):

‘Israel is not a Party to the Rome Statute. This filing is without prejudice to
that status, to Israel’s well-known position regarding the Court’s manifest lack
of jurisdiction over the so-called “situation in Palestine”, as well as its rights
under the Rome Statute to bring jurisdictional and/or admissibility challenges
before the Court.’

The PTC addressed this point in its decision at [13]:

“This is incorrect as a matter of law. In the matter under consideration, the acceptance
by Israel of the Court’s jurisdiction is not required, as the Court can exercise its
jurisdiction on the basis of the territorial jurisdiction of Palestine...’

Returning to Israel’s challenge, it put forward the case that due to the extent of Hamas’
attacks on Israel on 7 October 2023, this changed the nature of the situation, including
new crimes, circumstances and new potential perpetrators, that a new situation of crisis
had emerged. As such, Israel submitted, the ICC Prosecution failed in its obligation to
provide Israel with a new article 18(1) notification; these notifications are required
when a situation has been referred to the ICC under article 13(a) and the Prosecutor has
determined that there would be a reasonable basis to commence an investigation, upon
such an occurrence, the ICC Prosecutor must notify all States Parties, and those States
which, taking into account the information available, would normally exercise
jurisdiction over the crimes concerned.

Israel also argued that the principle of complementarity required a new article 18
notice, as:

‘Despite having been forced into a bloody conflict that it did not want, Israel remains
a democracy endowed with an independent judiciary and deeply committed to the rule
of law, including the principles of international humanitarian law. Israel does not allow
impunity for crimes and has the appropriate mechanisms — some of which are in place
and operating already, others of which may be put in place, as necessary — to
investigate, adjudicate and ensure accountability for any alleged crimes. Israel has
primary jurisdiction and is best placed to investigate allegations of the sort raised by
the Prosecutor, given the access required to relevant evidence, information and
persons...’

Based on the foregoing, Israel submitted that due to the statutory pre-requisite to an
investigation being an article 18(1) notice setting out the new defining parameters of
the investigation, the appropriate remedy is a stay on proceedings arising from any
investigation that occurred following 7 October 2023, until the requirements of article
18 are satisfied.

The PTC, in its decision the following day, addressed this argument by stating at [11]

that the article 18 notification was not deficient, as it contained the types of alleged
crimes, potential alleged perpetrators, the starting point of the relevant timeframe, as
well as a reference to further relevant information, which, in the PTC’s assessment,
was sufficient to be in accordance with the Rome Statute of the ICC. The PTC also
rejected Israel’s contention that Hamas’ attacks on 7 October 2023 constituted a new
situation with new defining parameters. The PTC noted that the notification was made
in the context of investigating alleged crimes in the context of an international armed
conflict, Israel’s alleged conduct in the context of an occupation, and a non-
international armed conflict between Hamas and Israel. The ICC Prosecutor also made
public statements at the time of filing that the alleged crimes are of the same nature,
concerning the same territories and with the same alleged parties to these conflicts.
Therefore, in the PTC’s view, no substantial change has occurred to the parameters of
the investigation.
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Israel’s second challenge — Article 19 — Application to suspend the arrest warrants

On 23 September 2024, Israel the ICC’s jurisdiction in the then pending
application for arrest warrants for Benjamin Netanyahu and Yoav Gallant. This
challenge was primarily grounded in Israel’s argument that the sovereign status of the
Palestinian territory is presently indeterminate, and as such, the ICC cannot exercise its
jurisdiction over a “territory of” a State. Further, Israel submitted that the Oslo Accords
establish the jurisdictional competencies, upon which the Palestinian authorities have
no criminal jurisdiction (in law or fact) over Area C, Jerusalem and Israeli nationals,
and therefore cannot delegate such authority to the ICC. It was upon these bases that
Israel sought the PTC to, inter alia, dismiss the ICC Prosecutor’s application for the
arrest warrants.

The ICC Prosecutor Israel’s application on 27 September 2024. The
Prosecutor submitted that Israel’s application should be dismissed in limine, on the
basis of it being premature. The Prosecutor proffered the following reasons:

1. The entitlement to make a challenge arises only after the PTC issues an article
58 decision (issuance by the PTC of a warrant of arrest or summons), when
there is a “case”; and

2. Despite the above, Israel has no standing to file such a challenge under article
19(2)(c), as that article only confers standing upon States from which
acceptance of jurisdiction is required under article 12. Israel’s acceptance of
the ICC’s jurisdiction is not required for the exercise of the ICC’s jurisdiction
in the Situation in the State of Palestine.

On 21 November 2024, based on the fact that States are not entitled under the Rome
Statute to challenge the jurisdiction of the ICC under article 19 prior to the issuance of
a warrant of arrest or a summons, the PTC ruled that Israel’s appeal is inadmissible and
should be dismissed in limine. The PTC further stated that ‘In any event, there is no
legal basis to suspend the arrest warrants issued by the Pre-Trial Chamber.’

The PTC also addressed Israel’s argument vis-a-vis the allegedly unsettled sovereign
status of the Palestinian territory, stating:

‘[14] Israel also argues that its claim that Palestine is not a State on the territory of
which the alleged conduct occurred is in itself sufficient to make it the sole State whose
acceptance of jurisdiction is required. It points out that it “would be problematic [...]
to deny standing on the basis that a State needs to establish the merits of a jurisdictional
challenge as a prerequisite to its standing to make it.” Israel submits that all that is
required for it to have standing under article 19(2)(c) of the Statute is that its claim is
prima facie tenable. Israel further alleges that it has an ‘immediate right to challenge
jurisdiction under Article 19 given the current stage of the proceedings’ and that it is
in fact under an obligation to do so now pursuant to article 19(5) of the Statute...’

[15] First, the Chamber rejects Israel’s argument that merely because it claims that
Palestine could not have delegated jurisdiction to the Court, the Chamber would have
to ignore its previous decision (rendered in a different composition) which has become
res judicata. Indeed, there is a fundamental difference between granting a State
standing on the presumptive validity of its claim to have jurisdiction between granting
a State standing on the presumptive validity of its claim to have jurisdiction over a
situation or a case and granting it on the basis of an argument — which was already
ruled upon — that a particular State Party does not have jurisdiction.’

Finally, on 27 November 2024, Israel filed notices to appeal for the PTC’s decisions
on Israel’s requests for orders under articles 1 & and 19. The article 18 appeal is based
on Israel’s argument that Hamas’ attacks on 7 October 2024 warranted a new
investigation, from scratch, into wholly new and unprecedented events which involved


https://s3.documentcloud.org/documents/25194190/state-of-israel-on-jurisdiction-article-192-icc-0118-354-anxii-corr.pdf
https://www.icc-cpi.int/court-record/icc-01/18-357
https://www.icc-cpi.int/court-record/icc-01/18-385
https://www.icc-cpi.int/court-record/icc-01/18-386
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allegations of radically different circumstances. Israel argues that the original notice
from March 2021 did not and could not provide notice that adequately addresses the
nature of the conflict following 7 October 2023. Israel alleges that this has deprived it
of the opportunity of showing that its own domestic investigative systems sufficiently
mirror those of the prosecution, and as such, Israel is again pushing with its arguments
on the basis of complementarity. With respect to the article 19 challenge, Israel alleges
that the warrants were issued without any judicial consideration of Israel’s submissions
on jurisdiction, due to the PTC, in Israel’s submissions, refusing to substantively
consider these submissions.

Global reactions to the warrants
Australia

Foreign Minister Penny Wong that Australia ‘respects the
independence of the ICC and its important role in upholding international law’ and that
‘all parties to the conflict must comply with international humanitarian law’.

New Zealand

Prime Minister Christopher Luxon, when asked by a reporter if New Zealand would
enforce the arrest warrants, at a press conference that ‘We support the ICC ...
We believe in the international rules-based system, we support the ICC, and we would
be obligated to do so.’

Israel — Statements from the Prime Minister’s office
The the issuance of the warrants:

“The antisemitic decision of the International Criminal Court is a modern Dreyfus trial
— and will end the same way.

Israel utterly rejects the false and absurd charges of the International Criminal Court,
a biased and discriminatory political body.

No war is more just than the war Israel has been waging in Gaza since October 7th
2023, when the Hamas terrorist organization launched a murderous assault and
perpetrated the largest massacre against the Jewish People since the Holocaust.

The decision to issue an arrest warrant against the Prime Minister was made by a
corrupt chief prosecutor who is trying to save himself from sexual harassment
accusations and biased judges who are motivated by antisemitic hatred of Israel.

The ICC prosecutor lied when he told American senators that he would take no action
until he had visited Israel and heard its side.

Instead, he cancelled his arrival in Israel last May, several days after suspicions of
sexual harassment were made against him, and announced his intention to issue arrest
warrants against the Prime Minister and former Defense Minister.

No anti-Israel decision will prevent the State of Israel from defending its citizens.

Prime Minister Benjamin Netanyahu will not give in to pressure. He will continue to
pursue all the objectives that Israel set out to achieve in its just war against Hamas and
the Iranian axis of terror.’

the 1ssuance of the warrants:

‘The State of Israel denies the authority of the International Criminal Court (ICC) in
The Hague and the legitimacy of the arrest warrants that have been issued against the
Prime Minister and the former Defense Minister.

Prime Minister Benjamin Netanyahu, today, at the Prime Minister's Office in
Jerusalem, met with US Senator Lindsey Graham (R-SC), who updated him on the
efforts that he is advancing in the US Congress against the ICC and countries that have
cooperated with it...’


https://x.com/SenatorWong/status/1859700982923526541
https://www.stuff.co.nz/nz-news/360507828/christopher-luxon-says-israels-pm-benjamin-netanyahu-would-be-arrested-if-he-came-nz
https://www.gov.il/en/pages/spoke-hague211124
https://www.gov.il/en/pages/spoke-congress271124
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United States of America
On the day of issuance of the warrants, President Joe Biden

“The ICC issuance of arrest warrants against Israeli leaders is outrageous. Let me be
clear once again: whatever the ICC might imply, there is no equivalence — none —
between Israel and Hamas. We will always stand with Israel against threats to its
security.’
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