
                
  

 

Editorial           
Tēnā koutou, yumalundi, and welcome to this edition 
of ANZSIL Perspective.  

Welcome to Edition 45 of ANZSIL Perspective which is 
my last one as editor. I am very proud to have moved our 
excellent publication from a members’ web page to a 
freestanding website. Over the last 6 years as editor, we 
have had some significant contributions from a range of 
international law experts from sea to land and across 

human rights and criminal law. I have loved my role as editor. I would like to thank all 
the team members I have worked with who work so hard on the reviewing and 
processes. I think we leave ANZSIL Perspective in good hands for the next editorial 
team. A special thank you to my assistant Phillipa Stafford who has borne the 
finalisation of each edition with aplomb.  

This edition includes excellent perspectives from Maryam Fakhar and Malcolm 
Patterson on Iran and something from myself and Ruby Evans on Modern Slavery. For 
this edition, I have also included my own thoughts from joining over 1000 signatories 
to an Australian lawyers’ letter calling for an immediate ceasefire in Gaza, and for the 
Australia government to impose targeted financial, immigration and trade sanctions on 
Israel.  

Like many lawyers, I have despaired at the appalling hostage taking in Israel and then 
the consequential humanitarian consequences of the military assault on Gaza by Israeli 
forces commanded by the Israeli government. There are laws against all these actions 
which are intended to regulate the conduct of international communities and to protect 
people from harm. They need to be honoured and enforced. 

In fact, Australia can do more: 

Prime Minister Albanese has expressed his “strongest criticism yet” in recent days, but 
still Australia remained notably absent from a joint statement by allies UK, France and 
Canada which foreshadowed imposing sanctions on Israel.  

Talking is important, as is restorative justice, but Australia also needs to act, especially 
when the very viability of international law is at stake. If the Israeli government’s 
conduct is permitted to stand without meaningful rebuke from its allies, we are on the 
edge of a very dark phase in human history. The obligation to prevent genocide must 
have regard to the evidence, especially when senior officials in the Israeli government 
are on record speaking of removal of Gazan people. 
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I welcome Senator Penny Wong’s recent announcement of sanctions against Israeli 
Minister for National Security, Itamar Ben-Gvir and, the Israeli Minister for Finance 
Bezalel Smotrich. Ben-Gvir has been open about his intention to renew settlements in 
Gaza. He has indicated he considers the permanent removal of Gazans to be “the most 
moral, correct and non-coercive solution.” As the Minister responsible for Israeli 
prisons and military, he has presided over widespread, documented cases of human 
rights abuses including torture, sexual assault and inhumane conditions leading to 
deaths and amputations. Mr Ben-Gvir has lauded his track record, calling for the 
execution of Palestinian prisoners: “They should be killed with a shot to the head, and 
the bill to execute Palestinian prisoners must be passed in the third reading in the 
Knesset.” This against a background where the global community is moving away from 
the death penalty for criminal conduct, never mind political opponents. Smotrich has 
similarly implicated himself by his own words. He is a dedicated advocate for resettling 
the Gaza Strip and has described the ambition to starve two million people as “justified 
and moral.”  Starvation is a war crime.  

Such comments are just a small selection of references to a purpose to dehumanise and 
seek superiority, rather than peace and security. These words by senior officials cannot 
be dismissed as rhetoric, or political grandstanding. They must be seen as evidence of 
conduct which is defined as illegal in international law.   

Imposing sanctions against those implicated in the events in Gaza, such as Ben-Gvir 
and Smotrich are a necessary but still insufficient step to ending this ongoing 
humanitarian catastrophe. In fact, Australia must do more.  

This explains why so many lawyers, maintaining our professional balance, support the 
work of the ICC to judge criminality in armed conflict, determination of which begins 
long before the issuing arrest warrants against individuals. There is no political or legal 
justification for the situation in Gaza where more than 2 million men, women and 
children are trying desperately to survive an endless military assault and confected 
famine. Words calling for human removal underpin the law on genocidal intent.  If 
governments fail to uphold the rule of law – whether Australian or Israeli - this reflects 
a political rot from which we may never recover.  

When Australia is faced with evidence that the Israeli cabinet openly supports extreme 
conduct in the occupied West Bank, it must act. In July 2024, Foreign Minister Penny 
Wong correctly identified illegal Israeli settlements as “a significant obstacle to peace”. 
Her statements led to Magnitsky-style sanctions on seven Israelis associated with 
violence, sexual assaults and human rights abuses. Australia should also consider the 
further nine individuals and eight entities that have been sanctioned by one or more of 
the US, UK, EU and Canada (and sometimes all four). Identifying corporate 
responsibility for alleged human rights abuses or atrocity crimes (including through 
supply chains) is just as important as identifying individual culpability. Justifications 
for conduct on both sides can be dealt with in criminal trials and through peaceful 
negotiation but not attacks on populations. 

If Australia is to truly stand against extremism and in favour of international criminal 
law frameworks with its allies, the multilateral approach may see the impact of such 
targeted sanctions having some effect. It would also send a message to those in 
command of atrocities that political violence and complicity in conflict is criminal.   

https://www.foreignminister.gov.au/minister/penny-wong/media-release/joint-statement-foreign-ministers-australia-canada-new-zealand-norway-and-united-kingdom-measures-targeting-itamar-ben-gvir-and-bezalel-smotrich
https://www.972mag.com/gaza-israeli-resettlement-event-sukkot/
https://www.middleeastmonitor.com/20240701-ben-gvir-calls-for-executing-palestinian-prisoners/
https://x.com/bezalelsm/status/1848307905897849094?s=46&t=zJ95wuauXMaiowKqKo0ojA
https://www.theguardian.com/world/article/2024/aug/08/israel-finance-minister-bezalel-smotrich-gaza-starve-2m-people-comments
https://www.foreignminister.gov.au/minister/penny-wong/media-release/human-rights-sanctions-response-israeli-settler-violence-west-bank
https://acij.org.au/wp-content/uploads/2025/05/2024-08-13-ACIJ-Letter-to-Foreign-Minister-Human-Rights-Sanctions.pdf
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I reckon there is a small window for those states committed to the rule of law and 
upholding universal human rights to take both a humanitarian and practical stand 
against those who openly repudiate such concepts. 1000 lawyers are not wrong. 

As always ANZSIL Perspective welcomes submissions from all levels of post-graduate 
scholarship and legal practice. Submissions and questions can be emailed to: 
anzsil@anu.edu.au. Read the submission guidelines here. 

We have another edition coming very soon but our next deadline is 26 September 
2025.  

 

Felicity Gerry KC (Editor - Go well to the new editor!!)  

mailto:anzsil@anu.edu.au
https://anzsilperspective.com/submission-guidelines/
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Perspectives 
 
From Ceasefire to Silence: The Looming Massacre in 
Iran’s Prisons and the Duty to Prevent 
Maryam Fakhar 

Image credit: Siavosh Hossein/TME 

In the aftermath of the 12-day war between Iran and Israel and under the cover of a 
fragile ceasefire, Iran’s authorities have launched a new campaign of domestic 
repression reminiscent of their worst past atrocities. Last month, guards at Evin Prison 
in Tehran secretly loaded political prisoners onto 20 buses and forcibly transferred 
them to notorious sites of abuse and neglect, such as Qarchak and the Greater Tehran 
Penitentiary, and some were even taken to unknown sites.  

These moves, alongside reports of torture, death sentences, solitary confinement, and 
enforced disappearances, and the alarming rise of executions point to a deliberate 
escalation that could constitute crimes against humanity under international law.  

As the world looks elsewhere, Iran is turning its prisons, centers of resistance, into 
staging grounds for mass retaliation, and hundreds more lives will be lost if the legal 
community do not step in.  

A Legal Emergency: The Case for International Intervention  

International Humanitarian Law (IHL) and human rights instruments provide clear 
standards: torture, enforced disappearance, and arbitrary detention are prohibited under 
the International Covenant on Civil and Political Rights (ICCPR), to which Iran is a 
State Party. While Iran has not ratified the Convention Against Torture (CAT) or the 
Convention Against Enforced Disappearance, key provisions from both reflect 
customary international law. 

Current practices, including mass prisoner transfers, systemic torture, arbitrary 
detention, and the denial of medical care are in clear violation of Articles 7, 9, and 10 
of the ICCPR. The denial of medical treatment, in particular, breaches Article 12 of the 

https://iran-hrm.com/2025/06/28/forced-transfer-of-political-prisoners-from-evin/
https://iran-hrm.com/2025/06/30/exclusive-report-from-qarchak-varamin-prison/
https://iran-hrm.com/2025/07/26/they-resist-through-pain-in-iran/
https://iran-hrm.com/2025/07/26/they-resist-through-pain-in-iran/
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International Covenant on Economic, Social and Cultural Rights (ICESCR), which 
guarantees the right to the highest attainable standard of health. Multiple reports 
confirm that political detainees are deprived of medication, denied hospital transfers, 
or discharged prematurely despite life-threatening conditions. 

Moreover, under Article 7 of the Rome Statute of the International Criminal Court 
(ICC), the systematic targeting of civilians, organized killings, enforced 
disappearances, and political persecution may constitute crimes against humanity. The 
UN Special Rapporteur on Iran and UN Working Group on Enforced or Involuntary 
Disappearances (WGEID) have already raised alarms about enforced disappearances 
and the potential for mass executions. These warnings must be heeded before history 
repeats itself. 

Precedent and Ominous Parallels: A Warning from 1988 

The international community failed to intervene in 1988, when Iran carried out 
nationwide mass executions of political prisoners following the end of the Iran–Iraq 
war. That massacre, still unaddressed by any international tribunal, was justified by 
Iran’s authorities under the same pretexts of “national security” used today. Over 
30,000 were executed following summary trials, most affiliated with the opposition 
People’s Mojahedin Organization of Iran (PMOI/MEK). Khomenei had issued his 
fatwa of massacre nominally against supporters of this movement. The world stood by. 
The regime learned a dangerous lesson: silence is permission. 

The clearest warning of history repeating came on July 27, 2025, when the regime 
executed political prisoners Behrouz Ehsani (70) and Mehdi Hassani (48), without 
notifying their families or allowing final legal counsel. Both were sentenced to death 
for alleged membership in the PMOI. 

They were denied access to lawyers for nearly two years before their trial that lasted 
only minutes. They were not allowed to speak in their defense, and forced confessions 
extracted under torture and threats to their families, were used to convict them.  

Amnesty International has warned that their executions, along with state media calls to 
repeat the 1988 massacre, raised fears of further politically motivated killings. Just 
weeks earlier, on July 7, the Revolutionary Guards-affiliated Fars News Agency had 
published an editorial titled “Why the 1988 Executions Should Be Repeated,” praising 
the massacre as a “successful historical experience” and urging similar action against 
current detainees. 

An Ongoing Massacre in Progress 

The regime has always turned inward after external conflicts, lashing out at perceived 
internal threats to crush dissent. The rhetoric of “spies” and “collaborators” is a prelude, 
not an aftermath. Following Iran’s recent international conflict, over 2,000 people have 
been arrested nationwide, including 18 girls under 18 in Mahabad and seven foreign 
nationals in several provinces. Executions are rising, more than 700 carried out this 
year alone. Families are silenced. Entire prisons go dark without communication. When 
political prisoners vanish after a transfer, we know what that means. We've seen it 
before.  

A founding member of the No to Executions Tuesdays campaign, political prisoner 
Saeed Masouri, has warned that his transfer “‘is not about control or transfer. It is about 
suppression and death… Just like in 1988. Let the world hear this time that a crime is 
in progress.’”  

https://www.amnesty.org/en/documents/mde13/9421/2018/en/
https://x.com/IranHrm/status/1949363748877005126
https://www.amnesty.org/en/latest/news/2025/07/iran-horrifying-secret-executions-amid-mounting-political-repression
https://iran-hrm.com/2025/07/28/the-world-remained-silent-while-executioners-led-innocents-gallows/
https://iran-hrm.com/2025/07/25/is-a-human-catastrophe-unfolding-in-irans-prisons-part-3/
https://iran-hrm.com/2025/07/25/is-a-human-catastrophe-unfolding-in-irans-prisons-part-3/
https://iran-hrm.com/2025/07/25/is-a-human-catastrophe-unfolding-in-irans-prisons-part-3/
https://iran-hrm.com/2025/07/17/saeed-masouris-letter-from-qezel-hesar-prison-a-crime-in-progress/
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Reports by Iran Human Rights Monitor (Iran HRM) reveal that nearly 50 political 
prisoners are currently on death row, many after enduring torture, forced confessions, 
and grossly unfair trials. The use of death sentences as a tool of intimidation has sharply 
escalated since the ceasefire. Among those condemned are at least 14 individuals 
charged with “waging war on God” (moharebeh) for alleged ties to the main opposition 
PMOI.  

On July 4, 2025, ten UN Special Procedure mandates issued a rare joint statement 
expressing alarm at the crackdown since the June 13 hostilities, warning that state-
media rhetoric calling for “surveillance” and “killings” echoes the language and 
justification of the 1988 atrocities.  

Concrete Legal and Political Measures Needed   

What is required now is urgent activation of international humanitarian and 
accountability mechanisms: 

1. Emergency UN Access to Prisons 
The UN must be granted immediate access to Iranian prisons, particularly 
Qarchak, the Greater Tehran Penitentiary, Qezel Hesar and facilities like 
Vakilabad and Dizelabad where disappearances and killings have occurred. 
The precedent exists: similar mechanisms were activated for Myanmar and 
North Korea under the Human Rights Council. 

2. Triggering Universal Jurisdiction Mechanisms 
In Iran, repression is systematic and systemic, and there are no domestic 
avenues of justice. National prosecutors in Europe and beyond must initiate 
investigations under the principle of universal jurisdiction for torture, enforced 
disappearance, and extrajudicial killings, both in relation to the recent post-war 
crackdowns and the 1988 massacre. Germany and Sweden have already 
demonstrated the feasibility of this.  

3. Targeted Sanctions on Perpetrators 
Sanctions must target judicial officials complicit in sham trials and executions 
- including notorious judges like Iman Afshari - alongside heads of prisons and 
Intelligence Ministry officials. Naming and sanctioning these individuals 
through mechanisms like the EU Global Human Rights Sanctions Regime 
(Magnitsky-style) is critical. 

4. Resolutions in National Parliaments and the UN 

This year’s UN General Assembly resolution must address the recent political 
executions in Iran, including those of Behrouz Ehsani and Hassani, and 
condemn them unequivocally. It should also reflect the legal community’s 
deep concern over the risk of repeating the 1988 massacre, explicitly recalling 
this atrocity. To ensure this happens, the Australian government must take a 
leading role. 

Moreover, the Australian Parliament must pass urgent resolutions demanding 
accountability and calling for independent investigations. These political 
signals - when made early - can prevent atrocity escalation. 

 

 

 

https://iran-hrm.com/2025/04/13/silent-scream-57-political-prisoners-sentenced-to-death-in-iran/
https://iran-hrm.com/2025/04/13/silent-scream-57-political-prisoners-sentenced-to-death-in-iran/
https://www.ohchr.org/en/press-releases/2025/07/un-experts-urge-iran-choose-protection-over-repression-after-ceasefire
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The Moral and Legal Imperative 

The silence surrounding the 1988 massacre of 30,000 political prisoners still 
reverberates. Survivors, families, and advocates have spent decades seeking truth and 
justice. I am one of them. Seeing some of the architects of that atrocity still in power 
today, enjoying total impunity, gives me purpose to fight for a future democratic, 
secular republic. We can only achieve this if international institutions act now and 
refuse to let history repeat itself. 

Maryam Rajavi, President-elect of the National Council of Resistance of Iran (NCRI), 
has long called on democratic governments worldwide to condition their diplomatic 
and economic relations with the Iranian regime on an immediate halt to executions and 
the release of all political detainees. She has also presented a Ten-Point Plan for the 
future of Iran, which includes the abolition of the death penalty, and the establishment 
of an independent judiciary.  

Now, the international community faces a test. Will it wait again until mass graves are 
unearthed before taking action? Or will it activate international mechanisms before 
tragedy strikes?  

My Perspective is clear: mass murder must be prevented before names and stories 
are remembered. 

Far beyond our moral obligation, this is about the credibility of a global system that 
claims to stand against crimes against humanity. Will we finally match the courage of 
those resisting inside Iran with decisive action from the outside?  

What this report documents is only a fraction of the unfolding crisis—a glimpse into 
the machinery of repression now accelerating toward catastrophe. We still have time to 
act. If our words are to mean anything at all, that time is now. 

Further Resources 
UN High Commissioner for Human Rights Volker Türk calls on Iran to halt use of 
death penalty amid surge in executions (OHCHR, July 2025): 
https://www.ohchr.org/en/press-releases/2025/07/turk-calls-iran-halt-use-death-
penalty-amid-worrying-surge-executions 

Iran Human Rights Monitor, “The World Remained Silent While the Executioners Led 
Innocents to the Gallows” (28 July 2025): 
https://iran-hrm.com/2025/07/28/the-world-remained-silent-while-executioners-led-
innocents-gallows/ 

Iran Human Rights Monitor, “Iran: Urgent Action to Stop a Repeat of the 1988 
Massacre” (21 July 2025): https://iran-hrm.com/2025/07/21/iran-urgent-action-stop-
repeat-1988massacre/  

JVMI,  “Iran’s State Media Calls for Repetition of 1988 Massacre, JVMI Urges UN 
Action” (9 July 2025):  https://iran1988.org/irans-state-media-calls-for-repetition-of-
1988-massacre-jvmi-urges-un-action/  

  

 

 

 

https://www.maryam-rajavi.com/en/viewpoints/abolition-of-iran-death-penalty/
https://www.maryam-rajavi.com/en/viewpoints/plan-for-future-of-iran/
https://www.ohchr.org/en/press-releases/2025/07/turk-calls-iran-halt-use-death-penalty-amid-worrying-surge-executions
https://www.ohchr.org/en/press-releases/2025/07/turk-calls-iran-halt-use-death-penalty-amid-worrying-surge-executions
https://iran-hrm.com/2025/07/28/the-world-remained-silent-while-executioners-led-innocents-gallows/
https://iran-hrm.com/2025/07/28/the-world-remained-silent-while-executioners-led-innocents-gallows/
https://iran-hrm.com/2025/07/21/iran-urgent-action-stop-repeat-1988massacre/
https://iran-hrm.com/2025/07/21/iran-urgent-action-stop-repeat-1988massacre/
https://iran1988.org/irans-state-media-calls-for-repetition-of-1988-massacre-jvmi-urges-un-action/
https://iran1988.org/irans-state-media-calls-for-repetition-of-1988-massacre-jvmi-urges-un-action/
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Maryam Fakhar is a human rights activist with more  
than 23 years of commitment to Iran's freedom and 
women's rights. A member of the NCRI Women's 
Committee and senior analyst at Iran Human Rights 
Monitor, she reports atrocities and sheds light on the 
suffering of political prisoners. Having lost her mother in 
1988 and having seen her father persecuted under the 
Shah and now the present regime, Maryam brings 
a very personal and educated voice to Iran's human 
rights crisis and the fight for a democratic future. 
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Canberra Drifts on a Tide of International Legal 
Disorder 
Malcolm Hugh Patterson 

 
Image credit: Steve Harvey/Unsplash 

‘Fordow’ is the name of a village located in the mountainous Qom province in North-
West Iran. It is also the site of a former nuclear enrichment plant which is likely to 
become familiar among students of international law. On the 22nd of June this year the 
US military targeted Fordow and other facilities at Natanz and Isfahan. These 
American operations were the latest example in an accelerating erosion of international 
legal constraints on states’ use of force. This decline carries implications for all states 
and one which should be of particular concern to the Australian Government.  

* 

Compliance with conditions which justify a modern ‘right to war’ or jus ad bellum is a 
familiar concept to lawyers and philosophers who study armed conflict amongst states.  

Yet President Trump appeared untroubled by an obligation to observe certain 
international legal responsibilities prior to his recourse to arms. Nor was there a public 
post factum explanation of Administration reasoning over responsibilities prescribed 
within the United Nations Charter and embodied in relevant customary principles.  

President Trump also seemed unconcerned by another matter. Trenchant critic 
Geoffrey Robertson KC wrote that the President had waged aggressive war and thereby 
committed ‘…the “supreme war crime” according to the judgement at Nuremberg.’ 
Eventual determination of that claim in a court of competent jurisdiction seems 
unlikely, although the evidence appears plausible in light of the President’s public 
conduct and elements of the offence to which Mr Robertson referred.  

Very early in President Trump’s first term, Dr Chris Ward SC authored a short article 
in which he observed the President’s ‘overt hostility to international law as a system.’ 
In his second term the President has turned his polarising beliefs into policy far more 
effectively than during the somewhat fruitless bombast and grandiloquence of his first 
term. What should raise antipodean eyebrows is not that the President has chosen to act 

https://www.rulac.org/legal-framework/use-of-force
https://www.icrc.org/en/document/what-are-jus-ad-bellum-and-jus-bello-0
https://www.smh.com.au/world/middle-east/trump-s-rap-sheet-is-long-but-this-may-be-his-worst-crime-20250622-p5m9ea.html?ref=rss&utm_medium=rss&utm_source=rss_feed
https://www.bing.com/videos/riverview/relatedvideo?q=Trump%27s+first+press+briefing+on+Iran+bombing&mid=E9079635E642D78998FBE9079635E642D78998FB&FORM=VIRE
https://www.bing.com/videos/riverview/relatedvideo?q=Trump%27s+first+press+briefing+on+Iran+bombing&mid=E9079635E642D78998FBE9079635E642D78998FB&FORM=VIRE
https://www.icc-cpi.int/sites/default/files/2024-05/Rome-Statute-eng.pdf
https://classic.austlii.edu.au/au/journals/NSWBarAssocNews/2017/18.pdf
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vigorously on at least some of his stated intentions. It is that when faced with a 
spectacularly fragmenting relationship, Canberra seems to have been slow to grasp the 
consequences of hurried approval of unilateral US bellicosity 

* 

Prior to the US strikes on Iran, the Australian Prime Minister and several prominent 
members of his government had been voluble supporters of what they and others called 
‘the international rules-based order.’ In political rather than legal hands, this phrase 
tends to attract satisfyingly versatile imprecision. Regardless, some hours after the US 
operation, The Prime Minister uttered a brief statement of unequivocal support for the 
Americans. ‘The world has long agreed that Iran cannot be allowed to get a nuclear 
weapon. And we support action to prevent that. That is what this is.’ 

In hindsight one wonders if the Labor government decided that the US was too 
important an ally to permit a demonstration of continued adherence by Canberra to an 
admittedly dysfunctional, if at least ethically persuasive status quo ante on inter-state 
violence and threats of inflicting it. Nonetheless, a US perception of Australian 
misgivings over the bombings would probably have antagonised an infamously erratic 
President.  

The problem here, in my view, is that the brief statement embodied a profound step: an 
unwitting encouragement for other states to discard (perhaps by degrees) treaty and 
customary prohibitions on the international use of force. In the same instant, Russian 
aggression against Ukraine remains lawlessly reprehensible. This hypocrisy is evident 
to friend and foe alike. And however unpalatable to some, it is also an example of 
developed world insincerity hastening disintegration of the post-World War II order to 
which much of the West professes steadfast allegiance.   

Other states’ governments are now likely to work towards loosening constraints on 
their appetites for coercion by seeking to relax customary international law which 
accompanies Charter content, albeit unevenly. Given a little time, ambitious 
transgressors will probably take their cue to launch fresh threats of violence and acts 
of inter-state aggression. Should this happen in the next few years, these new 
belligerents will rely in part on the precedent of the US attack on Iran in 2025. A second 
and equally stout leg of argument will be the accommodating tolerance of that US 
recourse to force by Australian, British, French and German democracies . 

In more general terms, the PM’s remarks were a blow to the normative value in restraint 
exercised by governments which from time to time contemplate inter-state threats and 
use of force. Reflexive or habitual diplomatic measures short of right-is-might savagery 
have been an integral part of the post-1945 international system. In the argot of UN 
drafters, this norm supported the ‘Pacific’ settlement of disputes described 
comprehensively at article 33(1) in Chapter VI of the Charter. A prospective decline in 
this institutional role is an unsettling factor to consider, as several states arguably slide 
towards multi-party armed conflicts - whether in Europe or Asia. 

Aspects of Australian national security are also entangled in the decline to which our 
government has contributed. Several authoritarian states today enjoy influence over 
audiences far larger than their own captive constituencies. Chinese Communist Party 
(CCP) propaganda, intimidation and domestic subversion in Australia are established 
planks of grey-zone conflict. Clive Hamilton, Alex Joske and Peter Hartcher have 
written on the matter competently and at some length. In fairness, Canberra’s foreign 
interference legislation is evidence of some effort to find a remedy. 

https://www.youtube.com/watch?v=9lPeKURMoJ8
https://www.youtube.com/watch?v=9lPeKURMoJ8
https://classic.austlii.edu.au/au/journals/UWSLawRw/2003/1.html
https://www.theguardian.com/world/2025/jun/22/starmer-backs-us-strike-on-iran-and-calls-for-tehran-to-return-to-negotiations
https://www.chathamhouse.org/2025/06/nato-chief-mark-rutte-warns-russia-could-use-military-force-against-alliance-five-years
https://www.smh.com.au/politics/federal/military-expert-warns-of-very-serious-risk-of-china-war-within-five-years-20230622-p5dim9.html
https://www.google.com/search?q=Clive+Hamilton&sca_esv=a13528ef9c2e8fbb&rlz=1C1CHBF_en-GBAU972AU972&ei=WmZraLPIE_Sl2roPx_eMiQU&ved=0ahUKEwiz3Z7UjKqOAxX0klYBHcc7I1EQ4dUDCBA&uact=5&oq=Clive+Hamilton&gs_lp=Egxnd3Mtd2l6LXNlcnAiDkNsaXZlIEhhbWlsdG9uMgUQLhiABDIFEAAYgAQyBRAAGIAEMgUQABiABDIFEC4YgAQyBRAAGIAEMgUQABiABDIFEAAYgAQyCxAuGIAEGMcBGK8BMgsQLhiABBjHARivATIUEC4YgAQYlwUY3AQY3gQY3wTYAQJI2zRQoghYyDJwAngBkAEEmAHEAqAB0iCqAQgwLjguMTAuMbgBA8gBAPgBAZgCEaAC-&sclient=gws-wiz-serp
https://www.google.com/search?q=alex+joske+spies+and+lies&rlz=1C1CHBF_en-GBAU972AU972&oq=alex&gs_lcrp=EgZjaHJvbWUqBggAEEUYOzIGCAAQRRg7MgYIARBFGDsyCggCEC4YsQMYgAQyBggDEEUYOTINCAQQLhiDARixAxiABDIGCAUQRRhAMgoIBhAuGLEDGIAEMgYIBxBFGEHSAQkzMDU2OWowajSoAgCwAgA&sourceid=chrome&ie=UTF-8
https://www.blackincbooks.com.au/books/red-zone
https://www.homeaffairs.gov.au/about-us/our-portfolios/national-security/countering-foreign-interference
https://www.homeaffairs.gov.au/about-us/our-portfolios/national-security/countering-foreign-interference
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However, the loosening of customary constraints on threats or use of force 
accompanied by a weakened UN Charter will be of practical benefit to the CCP. 
Consider how the Party has profited from growing expansion in CCP influence over 
inter-governmental organisations1 especially UN organs and specialised agencies; poor 
faith in bilateral treaty negotiations with Canberra; and CCP collaboration with 
transnational organised crime2 in the commission of internationally wrongful acts for 
which the People’s Republic of China (PRC) is responsible.  

A closely related problem which Mr Albanese’s government has exacerbated arises 
from human imagination. President Trump’s repeated threats to invade Greenland, 
Canada, Gaza and Panama are not necessarily examples of confected hyperbole. The 
perceptive Yale lawyer Oona Hathaway remarked that ‘Even raising the possibility of 
these clearly illegal actions does harm to the international norm, because it makes them 
thinkable.’ Perhaps unsurprisingly, her comment may stimulate leaders in the familiar 
autocracies. But their number is likely to be swelled by intolerant populists now 
flourishing in illiberal democracies. They too, may be animated by the prospect of 
reward for conduct which attracts bearable costs (as they may see it) in relation to the 
benefits to be gained.  

On an individual level, one might also consider current diplomatic efforts to impose 
counter-measures like ‘Magnitsky’ style acts drafted to disrupt the lives of individual 
despots and their associates, some of whom invade states without legal justification. 
Civilised attempts at penalising delinquents seem likely to evaporate in a newly 
unfettered climate of pervasive threats, counter-threats and violence. Worse, the 
ostracised villains of today may re-invent themselves tomorrow to become Canberra’s 
new partners of easy convenience. In that world, normative judgements which 
accompanied greater restraint will become memories of another era.  

* 

Canberra is not short of analysts, consultants, theorists and advisers to whom Mr 
Albanese’s remarks were viewed as a necessary act of Realpolitik. Some of these public 
servants see a limited role for international law in matters of inter-state violence; and 
particularly where the exercise of American brute force compels the leader of an 
increasingly vulnerable ally to demonstrate loyalty without delay. To these realists, 
Labor support for the US attacks on Iran was a necessary obligation springing from 
compelling reasons of state or raisons d'état.  

They have a point.  

Yet it would be instructive to point out that in early 2003 Mr Albanese and Ms Wong 
both opposed the invasion of Iraq by US President George W. Bush. At that time Mr 
Bush defied the UN Security Council; claimed there was a genuinely imminent threat 
to the US from Iraq where none existed; advocated ‘preventive’ wars of regime change 
and adopted an expanded ‘pre-emptive’ self-defence test to justify the US invasion. 
These acts were met with consternation and public rejection by forty-three Australian 
international law practitioners and academics. However, the view from government 
benches in Canberra in 2025 differs considerably from the opposition seats in 2003.  

 
1 Malcolm H Patterson, ‘How China Abuses Pacts with International Agencies’ (2022) 587 
Quadrant 17.  
2 Malcolm H Patterson, ‘International Law, Organised Crime and the Chinese Communist 
Party’ (2022)(93)1 Australian Quarterly 24.  

https://www.lowyinstitute.org/the-interpreter/why-extradition-treaty-china-was-always-bad-idea
https://www.lowyinstitute.org/the-interpreter/why-extradition-treaty-china-was-always-bad-idea
https://www.theguardian.com/law/2025/jun/26/are-we-witnessing-the-death-of-international-law
https://www.humanrights.unsw.edu.au/news/australian-magnitsky-act-what-would-it-look-and-why-do-we-need-it#:~:text=A%20'Magnitsky%20Act'%20is%20a,money'%20and%20'despots'%20.
https://www.latimes.com/archives/la-xpm-2003-feb-14-fg-iraq14-story.html
https://www.sipri.org/commentary/essay/2023/twenty-years-ago-iraq-ignoring-expert-weapons-inspectors-proved-be-fatal-mistake
https://www.brookings.edu/articles/the-preemptive-war-doctrine-has-met-an-early-death-in-iraq/
https://alhr.org.au/wp/wp-content/uploads/2014/03/Letter-Open-letter-on-illegality-of-war-on-Iraq-2004.pdf
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Although a replacement for the post-World War II order is not yet clear, the tenor of 
transitional disorder is making itself felt. Irrespective of what happens next in the 
Middle East, shudders of continuing violence in Ukraine and elsewhere presage a new 
era of hard power. Or perhaps not. It may be more accurate to suggest that a 
recognisable, older era has made an unwelcome return. The prior high-water mark for 
states’ prerogative to wage war with very few constraints extended from nineteenth 
century ‘spheres of influence’ to the carnage of 1918. Plenty of educated observers fret 
that our 21st century may easily turn in a similarly deadly direction. Nor is there is any 
shortage of escalating threats. The top few are likely to include instability arising from 
a further US retreat from international responsibilities, the ubiquity of catastrophic 
climate change and the intentions of the Chinese Communist Party. Or all three at once. 

A hardy pessimist may nonetheless point out some constructive choices. If the UN 
system of institutional restraint of armed conflict continues to decline, recognition of 
this implies a corollary which is startlingly simple: a need to plan for more frequent 
and more destructive inter-state violence. In that scenario, changes to customary 
international law on the use of force seem likely to widen the scope of sovereign states’ 
prerogatives and reduce the influence of international institutions and earlier norms on 
the threat or use of force. 
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Due Diligence in Modern Slavery Investigations: 
Lessons from the Uyghur Congress Case for Australia 
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Introduction 

Modern slavery encompasses a broad range of ownership and exploitative conduct, 
including forced labour, human trafficking, debt bondage, and other forms of coercive 
or deceptive control over individuals. Such conduct continues to persist across 
industries, often hidden within the complex layers of global commerce and trade. 
Whilst modern slavery sits across the UN Guiding Principles on Business and Human 
Rights, which emphasise the human rights responsibilities of businesses there is much 
to do to actively prevent and mitigate the risks of modern slavery within supply chains.  

In Australia, in addition to section 270 and 271 the Criminal Code (Cth) which 
criminalise a range of activity which falls within ‘modern slavery’, the need to 
regulate modern slavery has been recognised through the introduction of Australia’s 
Modern Slavery Act 2018 (Cth) (‘MSA’ or ‘the Act’). The MSA is intended to operate 
as a transparency mechanism, mandating corporate disclosure statements detailing 
actions taken to “assess and address” modern slavery risks within supply chains. 
However, with 66% of companies failing to address all of the mandatory reporting 
requirements under the Act within its first two years, widespread concerns of non-
compliance prompts doubt regarding the clarity and enforceability of the Act’s 
provisions and whether it can ever be considered to be a due diligence requirement. As 
recent developments in modern slavery due diligence take shape, we explore how 
clarification may emerge surrounding the threshold for due diligence and investigative 
responsibility around modern slavery allegations. 

This article analyses how interpretation of the MSA’s s 16(1(d) requirement for entities 
to describe, in their modern slavery statements, the actions taken to assess and address 
risks of modern slavery in operations and supply chains, shapes corporate attitudes to 
“assess and address” modern slavery risks in practice. We consider the Act’s lifecycle 

https://www.modernslavery.gov.au/about-modern-slavery/what-modern-slavery
https://www.modernslavery.gov.au/about-modern-slavery/what-modern-slavery
https://www.undp.org/sites/g/files/zskgke326/files/migration/in/UNGP-Brochure.pdf
https://www.undp.org/sites/g/files/zskgke326/files/migration/in/UNGP-Brochure.pdf
https://www.legislation.gov.au/C2004A04868/latest/text
https://www.hrlc.org.au/app/uploads/2025/04/2211-Broken-Promises-Modern-Slavery-Report.pdf
https://www.hrlc.org.au/app/uploads/2025/04/2211-Broken-Promises-Modern-Slavery-Report.pdf
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and attempt to contextualise legislative intention, examining the Act’s interpretation 
since its introduction to uncover any evidence of effectiveness or avenues for recourse. 
Finally, we take a look at the MSA’s review and due diligence under regulatory 
frameworks in the light of the recent World Uyghur Congress (WUC) case, in order to 
consider the future of compliance in the context of modern slavery.  

Statutory Interpretation and Legislative Intent 

Australian courts apply a constructional methodology balancing literal and purposive 
interpretation; the latter introduced to circumvent the rigidity of the former. The 
historical setting preluding the Act’s introduction provides legislative purpose, as 
similar global developments necessitated a Parliamentary inquiry (‘the inquiry’) into 
establishing an Australian Modern Slavery Act. The MSA’s long title suggests a clear 
legislative intent, but it lacks guidance on the scope of obligation. “Assess and address” 
is central but undefined; although the s 16(1(d) provision offers examples of actions, 
this ambiguity allows wide variation in corporate responses and risks superficial 
compliance. 

Supplementary Guidance and Interpretive Aids 

Whilst the Business and Human Rights agenda is important, one question is how the 
courts in Australia will interpret the legislation: Parliamentary materials offer 
clarification of statutory purpose. The MSA’s Explanatory Memorandum defines other 
terms in the provision but avoids “assess and address”. The Hidden in Plain Sight report 
conducted following the inquiry highlights an emphasis on a collaboration with 
businesses over enforcement, suggesting a voluntary ethos that weakens the regulatory 
framework. While the Government’s Guidance for Reporting Entities offers 
hypothetical scenarios of potential compliance, they remain too vague and obfuscate 
the substance necessary for meaningful and adequate fulfilment of reporting 
requirements. Guidance from the Attorney-General’s Department categorises 
corporate responses as “good,” “compliant,” or “non-compliant,” but does not 
articulate why actions fall into these categories. Such generality contributes to a 
reporting culture that encourages ‘box-ticking’ over substantive engagement, where a 
business’ reporting can be compliant but not necessarily ‘good’. While allowing for 
greater accessibility, it disincentivises businesses from complete reporting and lacks 
consequences for incompleteness. In addition, whilst the Guidance for Reporting 
Entities encourages continual improvement/building on responses each reporting 
period the hypothetical examples from [at p35] appear to lack the substance needed to 
meaningfully comply – perhaps an inevitable result of a system limited to reporting. 

International Influences and Comparative Legislation 

Australia’s obligations under various international instruments heavily influenced the 
MSA’s design and framework, though their non-binding nature limits domestic 
enforceability. Other jurisdictions illustrate similar challenges. California’s 
Transparency in Supply Chains Act (‘CTSCA’) mandates disclosures in reporting 
including relevant training and audits, but only requires companies to state whether 
such measures exist. In fact, a US District Court found that the CTSCA’s legislative 
intention is simply to enforce the distribution of information for the benefit of investors. 
UK legislation (‘UKMSA’) similarly lacks a substantive requirement by deeming 
disclosures optional. It is unfortunate that each statute appears to mirror each other, 
rather than the MSA taking the opportunity to make improvements on its predecessors’ 
shortcomings. While the MSA does enforce mandatory compliance, its simplicity lends 
to the permissive reporting approach found under the UKMSA. This implicit 

https://www.judiciary.uk/wp-content/uploads/2023/01/World-Uyghur-Congress-v-HMRC-judgment-200123.pdf
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Foreign_Affairs_Defence_and_Trade/ModernSlavery/Submissions
https://parlinfo.aph.gov.au/parlInfo/download/committees/reportjnt/024102/toc_pdf/HiddeninPlainSight.pdf;fileType=application%2Fpdf
https://modernslaveryregister.gov.au/resources/Commonwealth_Modern_Slavery_Act_Guidance_for_Reporting_Entities.pdf
https://modernslaveryregister.gov.au/resources/MODERN_SLAVERY_ACT_SUPPLEMENTARY_GUIDANCE_-_Mandatory_reporting_criteria_five.pdf
https://digitallibrary.un.org/record/705860?v=pdf
https://oag.ca.gov/sites/all/files/agweb/pdfs/sb657/resource-guide.pdf
https://oag.ca.gov/sites/all/files/agweb/pdfs/sb657/resource-guide.pdf
https://www.casemine.com/judgement/us/5c350a1e342cca3e5b0c4ec0
https://www.legislation.gov.uk/ukpga/2015/30/section/54
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illegitimacy of the provision manifests within a robust bilateral relationship; one could 
reasonably assume that given the UKMSA’s indifference to compliance, the former 
colony’s MSA would follow. 

The Common Law Position and Vicarious Liability 

Australian courts have yet to interpret the MSA’s “assess and address”. However, a 
Queensland Supreme Court decision interpreting the term “address” contained in a 
different statutory requirement found that merely responding to criteria was sufficient, 
regardless of quality.  

Businesses can still be held liable elsewhere in the law, however. Vicarious liability 
implicates a corporation if they know of statutory breaches, but fail to act. The UK 
Supreme Court in Barry redefined the “close connection” test by stating that the 
required connection is between the tort and the activities of the subsidiary as required 
by the primary. However, imposing vicarious liability on a primary would be “beyond 
its principled boundaries” - so too can be said of the MSA’s - if they affirmatively 
unauthorise modern slavery practices in their supply chains.  

Reform and the MSA Review 

The MSA’s statutory review identified deficiencies in guidance and enforcement 
mechanisms, highlighting that entities often simply describe the risks themselves, not 
how they assess and address these risks. A central concern in the review was the need 
for stronger due diligence; while the MSA requires its disclosure, there is no active 
obligation. It is envisaged that due diligence could support entities in fulfilling the 
provision’s requirements given that the MSA, through almost exclusive adoption of the 
UKMSA, failed to consider other regulatory developments. In their 2024 response to 
the review, the Government said it would “explore the desirability of amending the 
mandatory reporting criteria” and consider the introduction of a due diligence system. 

The 2017 French ‘Duty of Vigilance Law codifies due diligence duties by obliging 
entities to take action and implementing a civil complaint pathway for victims. A 
similar framework adopted in Australia would aid in circumventing the obstacles 
associated with bringing a tortious claim of vicarious liability, as well as clarifying 
“assess and address” for reporting entities. 

The WUC Case and Its Significance 

The landscape of modern slavery due diligence was given clarity by the World Uyghur 
Congress (WUC) case in the English Court of Appeal, which scrutinised the 
responsibilities of both governments and businesses in confronting modern slavery 
risks within global supply chains, specifically relating to cotton from China’s Xinjiang 
Uyghur Autonomous Region (XUAR). The WUC, an NGO representing Uyghur 
interests, provided extensive evidence to UK authorities that cotton imports from 
XUAR were the product of systemic forced labour and likely constituted “criminal 
property” under anti-money laundering laws, such as section 340 of the Proceeds of 
Crime Act 2002 (UK) (POCA). Despite this, the UK National Crime Agency (NCA) 
initially declined to investigate, arguing that more concrete evidence linking specific 
shipments to forced labour was required. They argued that POCA could not apply given 
that no specific shipment of cotton had been identified, as well as the adequate market 
value consideration exemption under section 329(2)(c) under POCA. 

The High Court sided with NCA, but this was overturned by the Court of Appeal 
decision in June 2024 which ruled that the NCA’s failure to investigate was unlawful, 

https://archive.sclqld.org.au/qjudgment/2023/QSC23-227.pdf
https://supremecourt.uk/uploads/uksc_2021_0089_judgment_ddc249719f.pdf
https://www.ag.gov.au/sites/default/files/2024-11/australian-government-response-review-report-of-modern-slavery-act-2018.PDF
https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000034290626/
https://www.judiciary.uk/wp-content/uploads/2023/01/World-Uyghur-Congress-v-HMRC-judgment-200123.pdf
https://www.judiciary.uk/wp-content/uploads/2023/01/World-Uyghur-Congress-v-HMRC-judgment-200123.pdf
https://caselaw.nationalarchives.gov.uk/ewca/civ/2024/715
https://caselaw.nationalarchives.gov.uk/ewca/civ/2024/715
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emphasising [the “striking consensus” (at [16]) of the pervasive and well-documented 
nature of forced labour abuses in the XUAR cotton supply chain. 

This case underscored that due diligence in modern slavery cases cannot merely rely 
on formal reporting or box-ticking, but must be dynamic and responsive to credible 
risks, even where direct evidence is impossible to obtain. For companies sourcing from, 
or otherwise connected to, the Uyghur Region, the new due diligence norm may mean 
shifting suppliers, adopting risk mitigation protocols, or ceasing business altogether if 
risks cannot be reliably managed. 

Conclusion   

The WUC Case highlights a growing expectation that modern slavery due diligence 
must extend beyond formalistic reporting, to include active investigation and risk 
mitigation even in the absence of direct evidence.  

For Australia, this case underscores the limitations of the MSA, which, despite 
mandatory reporting, lacks enforceable due diligence obligations and clear compliance 
standards. 

If Australia is to meaningfully combat modern slavery, it must reform the MSA to 
embed binding due diligence requirements, provide clearer guidance on expectations, 
and introduce enforcement mechanisms. Drawing on international developments such 
as France’s Duty of Vigilance law, Australia has the opportunity to shift from passive 
transparency to active accountability. 
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